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CURRENT EVENTS. 





THe Veto Power—LicensE Laws.—The 
Albany Law Journal is not at all pleased with 
the veto by Governor Hill of New York, of 
the recent liquor license bill, passed by the 
general assembly of that State. It says: 
‘*We are sorry that the governor did not ad- 
vise with some disinterested lawyer of high 
standing rather than with the counsel for the 
associated liquor dealers. We are sorry that 
he did not let the courts decide on the con- 
stitutionality of this bill. He knew it could 
not be passed over his veto. It is evident 
from his notions of revenue, under the guise 
of license, that he would veto a general high 
license bill. What, then, are this rum-ridden 
people to do? Let the legislature pass the 
Vedder general high license bill, and throw 
the responsibility of vetoing it on the gov- 
ernor. If relief cannot be gotin this way, we 
shall hope to see a prohibition amendment 
submitted and adopted.’’ And why not? 
What is the use of temporizing? When did 
half measures ever win? Napoleon Bonaparte 
was a wise man, and never wiser ,than when, 
early in his career, he said that the best 
method of suppressing an emeute was to fire 
the ball cartridges jirst. Literally, this dic- 
tum is cruel and sanguinary; metaphorically, 
applied to the efforts of all the best elements 
of civil society to effect a great reform and 
crush out a gigantic evil, it is alike wise and 
beneficent. The most serious objection to 
prohibition, especially as viewed from a pro- 
fessional standpoint is, that it does not pro- 
hibit, or, more properly, that the law is not 
fully enforced nor generally obeyed, and 
whenever that is the case, the great body of 
the law loses its sanctity in the eyes of the 
people. It is always a misfortune if any law 
sleeps—a dead letter—on the statute book; 
especially is this the case if the law is one, to 
the enforcement of which there is an active, 
wide-spread and virulen opposition. At the 
worst, however, if these laws are imperfectly 
enforced, the evil is but for a day, the great 
reform of which prohibition is the entering 
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wedge is for all time. The question, how- 
ever, remains, does prohibition prohibit? 
Much of the clamor against it is, in Lord Bea- 
consfield’s phrase, the ‘‘harebrained chatter 
of irresponsible frivolity.’’ The newspapers 
teem with jests about jugs and drug stores, 
but the people really interested in the traffic, 
from the millionaire distiller or brewer to the 
keeper of the cross-roads dram-shop, are by 
no means jocose, they take the matter with 
great seriousness, and are as earnest and vio- 
lent as the mob of Ephesus was in its denuncia- 
tions of those whose strange doctrines tended 
to destroy the trade of the city in graven 
images. We are strongly inclined to the 
opinion that the operation of these laws is 
more efficient than their adversaries represent. 
Men do not scream unless they are hurt, nor 
do they agitate vehemently against a policy 
that has fallen into ‘‘innocuous desuetude.’’ 

As this subject is hardly within the scope 
of strictly practical legal journalism, we will 
consider another question suggested by the 
slip which we have copied from the Albany 
Law Journal: What is the proper function 
of the veto power in a republican form of 
government? Should it have any place what- 
ever in such a government? It is the only 
monarchical feature which our ancestors 
copied from the English system, and from 
that system it has been long since eliminated. 
At the best it is an instrument of extra-haz- 
ardous qualities, an edge-tool of the ice brook’s 
temper to be handled with the utmost care, 
and only to be applied in cases of great emer- 
gency. The three departments of our govern- 
ment—executive, legislative and judicial— 
should be kept distinct, and any intermingling 
of one with another of them not only mars 
the theoretical symmetry of our government, 
but often causes serious practical evil. The 
veto power enables and invites the executive 
to intermeddle with the duties of both the 
other branches, of the legislative, by with- 
holding his assent from measures which it 
deems expedient, the judicial, by assuming its 
functions and deciding in advance upon 
questions of constitutional law, a duty which 
in every point of view manifestly appertains 
to the judicia y. ‘lhe only proper occasions 
for the exercise of this abnormal and extraord- 
inary power is, in our judgment, when the 
legislature, acting in haste, or stimulated by 
the angry passions engendered by political 


Lf 











' 410 


THE CENTRAL LAW JOURNAL. 





No. 18. 








strife, takes such action as tends to the mani- 
fest detriment of public interest, or gross 
injustice to private parties. Nor should the 
executive so far assume judicial powers as to 
veto any bill, on the score of its supposed 
repugnance to the constitution, unless its 
operation will be such that the question of 
its constitutionality cannot in any reasonable 
time, or any apprcpriate manner be brought 
before the courts. This, we think, was the 
view of those who framed the constitution of 
the United States, which all the State consti- 
tutions in this respect follow ; and a president 
or governor who vetoes a bill upon any other 
grounds than these, in our judgment oversteps 
the line of his duty. 








NOTES OF RECENT DECISIONS. 





S&Lte—Executory Conrract—DELIVERY— 
Buixy ArticLes.—On the Ist of March, 1887, 
the New York Court of Appeals decided a 
case of interest, relating to the sale and de- 
livery of bulky articles. The facts were that 
Munson and others sold, or agreed to sell to a 
railroad company,a number of ties and to 
deliver them upon the premises of the pur- 
chaser ; the delivery was made, the ties placed 
near the railroad track, and there, in accord- 
ance with the contract, awaited inspection and 
classification. There was, however, an ad- 
vance payment made by the company to the 
vendors. The inspection and classification of 
the ties never took place, the railroad com- 
pany became involved and its mortgages were 
foreclosed, its property and franchises sold. 
Cornell purchased the ties from Munson and 
the other parties, took possession of the ties 
and removed them. The defendant, as sheriff, 
levied on the ties an execution in his hands 
against the railroad company, and Cornell 
brought suit against him. 

The question was, of course, whether, by 
the execution of the contract betweeen Mun- 
son and the railroad company, or by the 
delivery of the ties upon the landof the com- 
pany, or by the partial payment or advance 
made by the company, or by all these to- 
gether, the title to the ties passed to the 
company so as to render them subject to an 
execution against it. The court says: 


1 Cornell v. Clark, Sbff. N. Y. Ct. App.,10 N. E. | on 
- terms of the contract. The company was 


Rep. 888. 





‘*It is clear that no title in presenti passed, 
or was intended to pass, on the execution of 
the contract. This, however, is not decisive 
of the question in controversy. The decision 
turns upon the point whether there was a de- 
livery of the ties in such sense as to vest the 
title in the railroad company. It is compe- 
tent for parties to an executory contract for 
the sale of personal property to provide in 
their agreement where and in what event the 
title shall vest in the vendee. If there is no 
express agreement on the subject, the ques- 
tion is to be solved by considering all the 
terms of the contract in connection with the 
acts of the parties, and applying thereto the 
rules of law applicable to the subject. There 
is no express provision in the contract of 
December 20, 1871, upon the subject. 

It is insisted, however, that the contract 
provides for a delivery of the ties on the 
lands of the company, and that a delivery 
having been made pursuant to the contract, 
that act was decisive on the question of title. 
It is doubtless true that the delivery of per- 
sonal property to the vendee under an exe- 
cutory contract of sale is an important, and 
often a controlling fact on the question of 
title. Where the delivery is absolute, it 
furnishes the strongest evidence of an intent 
to pass the title. The voluntary surrender 
by the vendor of all dominion over the prop- 
erty is, as a general rule, inconsistent with 
the idea that the title is retained by the 
vendor. But if the delivery is for a special 
purpose, as where the property is put into the 
custody of the vendee to meet some term of 
the contract not inconsistent with the retention 
of title by the vendor, such a qualified de- 
livery will not pass the title contrary to the 
intention. In looking at the contract of De- 
cember 20, 1871, it is, we think, apparent 
that it was not contemplated that the title to 
the ties should pass on the ties being depos- 
ited on the lands of the railroad company. 
The delivery provided for was for the purpose 
of inspection and selection. The payment 
to be made at that time was an advance, and 
the advance was to be made when the ties 
were deposited at the points designated. The 
company by the contract were to pay 45 
cents each for first-class ties, and 35 cents 
each for what ‘shall be adjudged’ second- 
class ties, upon inspection pursuant to the 
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not bound to take all the ties which might be 
delivered by the vendor upon the lands of the 
company upon which an advance might be 
made. It contracted to take only first and 
second-class ties, according to the inspection 
of the person designated, or to be designated, 
as provided by the contract, who in respect 
to this duty, was constituted the agent of both 
parties. The power of rejection was involved 
in the power of selection. The inspector 
might reject unmerchantable ties, not coming 
within either of the classes mentioned. It 
could not be known until the inspeetion had 
been had, and a separation made, what part 
of the ties should be taken, or what number 
should be paid for, or what sum beyond the 
advance payment the company was bound to 
pay, or the vendors entitled to receive.’ 

The court says further: ‘‘The case is 
within the general principle that, where any- 
thing remains to be done to ascertain and 
identify the subject of the sale, the title does 
not pass. What was left to be done was not 
simply to determine by count, or by a division 
of che whole number of ties into two classes, 
the amount remaining unpaid, but it involved 
identification and specification also.’’? 

The court further points out the distinction 
between the case in judgment, in which the 
vendee was only bound to accept first and 
second-class ties, so adjudged upon inspec- 
tion, and another case,® in which the vendee 
was bound to take all the lumber delivered, 
irrespective of selection, nothing remaining 
to be done except its separation into classes, 


‘ measurement, computation and payment. 


The rule seems to be that, in executory 
contracts of this character, if the sale and 
purchase are complete, if there is no condi- 
tion or reservation, and nothing remains to 
be done except to ascertain the weight or 
quantity of the chattels sold, and consequently 
the amount to be paid, the title passes by the 
delivery. And in another case, in whicn a 
contract was made by which wood was to be 
delivered in the yard of acompany which had 
agreed to take the wood from the vendee, 
and it was so delivered, it was held that the 


- title passed by the delivery, although the 


company had not formally accepted the wood 


2 Stephens v. Sautee, 49 N. Y. 35; Lengham vy. 
Eggleston, 27 Mich. 324; Bing. on Sales, 227, e¢ seq. 

8 Burrowes v. Whitaker, 71 N. Y. 291. 

4 Leonard v. Davis, 1 Black, 476. 





nor recognized the vendee’s ownership of it. 

The difference between these cases and the 
one under consideration is obvious. In them 
nothing remained to be done but mere matter 
of detail, admeasurement and computation. In 
this there was to be in addition inspection and 
selection, the exercise of judgment by an 
expert, the selection and classification of the 
subjects of the sale. 

It was urged that Cornell, the purchaser of 
the ties, was a director of the railroad com- 
pany, and that his purchase must be held to 
be that of the company, and that, therefore, 
the ties were liable for the debts of the rail- 
road. This matter the court disposes of very 
easily, by pointing out that, if that was true, 
the legal title was nevertheless in Cornell, 
the railroad company’s interest was merely 
equitable, and, therefore, could not be reached 
by an execution. 








INSUFFICIENCY OF SEWERAGE AND 
DRAINAGE. 





A city having power by statute to con- 
struct public sewers and to demand and re- 
ceive pay from adjoining owners for liberty 
to enter their private drains into such sewers, 
is responsible for negligently suffering them 
to occasion a nuisance to the estates of such 
adjoining owners, if the nuisance does not 
result from the original plans of construction, 
and could be avoided by keeping them in 
proper condition. 

In maintaining such public sewer, a city is 
bound to use that degree of care and pru- 
dence which a discreet and cautious individ- 
ual would tse if the whole loss or risk were 
to be his alone. A city will not be liable for 
injuries caused to individuals by an obstruc- 
tion in such public sewer, not placed there 
by its own officials or by authority of the city 
government until after actual notice of such 
obstruction, or until by reason of the lapse 
of time, actua! notice may be presumed. 
A municipal corporation is not liable for 
acts judicial in their nature, but it is for 
ministerial acts.2 The judicial function is 
usually exercised by the passage of an ordi- 
nance. The discretion or judicial function 


1 Rowe v. Portsmouth, 2 Reporter, 119. 
2 Dillon on Municipal Corp. § 802. 
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ceases after the ordinance is passed. Hence, 
the further prosecution of the work is purely 
of a ministerial character. Because a cor- 
poration cannot be compelled to exercise its 
discretion, and order a drain or sewer to be 
made, the unwarranted conclusion has been 
drawn, that the corporation in building is not 
bound to build a sufficient sewer, that the 
determination of the size of the sewer is judi- 
cial.4 In St. Louis v. Guno, 12 Mo. 414, the 
court held the city was not liable for failing 
to make a sufficient sewer, if the construction 
of the sewer was proper and skillful. How a 
sewer of obvious incapacity could have been 
constructed in a proper and skillful manner 
is not clear. The question of capacity of a 
sewer is properly included under the rule re- 
lating to ministerial duties, the corporation 
having elected to act under the power granted 
in its charter, must be held responsible for a 
complete and perfect execution.® Prudence 
and skill relate as well to the capacity of the 
sewer as to the mere mechanism in its con- 
struction. The erection of a sewer of such in- 
capacity that every sane man knows in ad- 
vance, that it will not afford any relief from 
the consequences of obstruction to the natural 
drainage caused by the filling of the street, 
would be dispensing with the use of common 
sense and by no means consistent with the 
reasonable care the law requires; not merely 
an error of judgment, but a failure to exercise 
judgment at all. The insufficiency of a sewer 
or gutter, arising from unskillful construction 
causing injury, creates a liability against a 
municipal corporation in damages, the insuffi- 
ciency causing a nuisance.’ The logical con- 
clusion, therefore, is that cities are liable for 
the careless and insufficient manner in which 
they construct sewers.* This liability rests 


8 Lacon v. Mayor, etc., 3 Duer, 406; Rochester White 
Lead Co. v. Rochester, 3 N. Y. 463; Emory v. Lowell, 
104 Mass. 13. 

4 Atchison v. Challis, 9 Kan. 603; Carr v. Northern 
Liberties, 35 Pa. St. 324; McCarthy v. Syracuse, 46 N. 
Y. 194. 

5 Barton v. Syracuse, 36 N. Y.54; Thurston v. St. 
Joseph, 51 Mo. 510, McCarthy v. Syracuse, 46 N. Y. 
194; Phinizy v. Augusta, 47 Ga. 260; MeGregor v. 
Boyle, 34 Iowa, 69; Dermont v. Detroit, 4 Mich. 435. 

6 Indianapolis v. Huffer, 30 Ind. 235. 

7 Indianapolis v. Lawver, 38 Ind. 348; Ellis v. lowa, 
29 Iowa, 229; Emory v. Lowell, 104 Mass. 13; Dermont 
v. Detroit, 4 Mich. 435; Rochester, etc. Co. v.Rochester, 
3N. Y. 463. 

8 Insler v. Springfield, 65 Mo. 119. 





upon the omission to perform public duty.° 
It is no defense that the insufficiency of 
the work was magnified by an extraordinary 
freshet." In the construction of works of this 
kind, the true rule as to the degree of care 
and skill required, is that care and prudence 
which a discreet or cautious individual would 
or ought to use if the whole loss or risk, were 
to be his own." 

Having entire control over its corporate 
property, it is bound to see that it is not used 
by any one so as to become noxious to sur- 
rounding property.“ The’ sewer or drain 
being constructed, it becomes the duty of the 
corporation to keep the same in repair and 
the highest state of efficiency.” 


Any obstruction, such as dirt, sticks, rub- 
bish, etc., causing the water to flow back on 
surrounding land, occasions good ground for 
a suit for damages. In Indianapolis v. 
Lawver, a railroad company agreed with the 
city to keep good and sufficient sewers under 
the street. In an action against the city for 
damages resulting from negligence in con- 
struction. the city tried to shift the responsi- 
bility on to the company but the court 
would not permit it. If slight exertion of 
an individual would obviate damages he can- 
not recover.” When changes are made in the 
sewer they must be made ina safe and proper 
manner ; this is a ministerial duty and is abso- 
lute.” 


A city is not absolved for want of proper 
notice ; there should be a reasonable degree of 
watchfulness on the part of the city to provide 
against dilapidation, obstructions, etc. It 
would seem that the corporation is not liable 
for want of efficiency in the plan of sewerage or 


9 Hutson v. Mayor, 9 N. Y. 163; Mayor v. Bailey, 2 
Den. 433. 

10 Rochester White Lead Co. v. Rochester, 3 N. Y. 
463; Logansport v. Wright, 25 Ind. 512. 

11 Weet v. Brockfort, 16 N. Y. 161. 

12 Baily v. Mayor, ete. 2 Den.-433. 

13 Aurora v. Gillett, 56 Ill. 182; Hutson v. Mayor, 
ete., 9 N. Y. 163. 

14 Parker v. Lowell, 11 Gray, 353; Child v. Boston, 4 
Allen, 41; McCarthy v. Syracuse, 46 N. Y. 194; Atchison 
vy. Challis, 9 Kan. 603; Emery v. Lowell, 104 Mass. 13; 
Thurston vy. St. Joseph, 51 Mo. 510. 

15 38 Ind. 348. 

16 Thompson v. Keokuk, 34 Iowa, 568. 

17 Mills v. Brooklyn, 32 N. Y. +89; Barton v. Syra- 
cuse, 36 N. Y. 54. 

18 McCarthy v. Syracuse, 46 N. Y. 194; Thurston v. 
St. Joseph, 15 Mo. 570. 
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drainage adopted.” So it would seem when 
a sewer is not sufficiently large.” 

When a city constructs a street in a neg- 
ligent and unskillful manner, as without 
proper culverts or drains, so as to prevent 
the waters of a neighboring river, in times of 
high water, from passing in their natural 
course into another neighboring river, and 
thus causes land to be overflowed and injured, 
it is liable indamages to the owner of the 
land.*!_ The resident owner of a lot. fronting 
upon a public street in a city cannot be per- 
mitted to restrain such city from constructing 
drains along the side, or culverts across such 
street, or other streets in the vicinity, or from 
grading or otherwise improving the same, 
merely because such acts when completed 
would greatly increase the flow of surface 
water upon his land.” And there must be 
skill and care in determining the capacity of 
the sewer to carry off the water, as wellas in 
the mere mechanism of its construction 
But where the city is, without fault in this re- 
spect, it is not liable for injuries caused by 
obstructions accumulating in a sewer, unless 
notice of such obstructions to the city is 
proved or may be presumed. Nor is a city 
liable for injuries from the mere abandon- 
ment ofa sewer. It may, in its discretion, 
discontinue a sewer.” 

In an action against the city for the ob- 
struction, under a declaration alleging that 
the defendants obstructed the drain so that 
water and filth flowed into the plaintiff’s cel- 
lar and destroyed his property therein, and 
put him to trouble and expense to get the 
water out, the plaintiff was held entitled to 
damages for any injury which affected his 
estate, or diminished its value for use and 
occupation, byreason of the inconvenience 
and annoyance of flooding the cellar and of 
unwholesome and disagreeable smells, or of 
insects thereby generated or attracted ,to the 
house; and also his reasonable expense in 
preventing or removing the nuisance, and of 
changes and repairs thereby rendered neces- 
sary, and which he could not by reasonable 
care and diligence have avoided. 

Milwaukee, Wis. ABertT N. Krupp. 


19 Dillon on Municipal Corp., § 801 and note. 

2% Mills v. Brooklyn, 32 N. Y. 489; Dillon on Munici- 
pal Corp., § 801 and note. 

21 Spelman v. City of Portage, 41 Wis. 144. 

22 Heth v. City of Fond Du Lac. 68 Wis. 228. 

23 Boone on Corp., § 302. 

%4 Sutherland on Damages, Vol. 3, p. 416. 





EQUITY — FRAUD — HUSBAND AND WIFE— 
PLEADING—EVIDENCE. 
VANNEMAN V. THE SWEDSBORO LOAN AND 
BUILDING ASSOCIATION. 





New Jersey Court of Chancery, October Term, 1886. 


1. Estoppel.—An allegation made in a bill in equity 
upon which the decree is not founded is not conclu- 
sive upon the complainant. 


2. Husband and Wife — Fraud.—A husband in 
securing his own debt may convey his property to his 
wife, and if she mortgages it to the proper party, the 
conveyance and mortgage do not constitute a badge of 
fraud. 


8. Evidence.—Bills in chancery are but slight evi- 
dence of the statements made in them, and no ad- 
vantage can be taken of such statements, unless it be 
shown that the party who relies upon them has been 
misled to his prejudice. 


Brrp, V. C., delivered the opinion of the court: 

This is a creditor’s bill. In 1871, Lecroy became 
a member of the defendant association, and the 
owner of seven shares of its stock. In 1872 he 
purchased seven loans of the association, paying 
for three of them $49.50 each, and for four of 
them $46 each, by way of premiums. The then 
anticipated value of each share was $200, which 
value, however, to the owner, depended upon his 
fulfilling all his obligations to the association. 
Lecroy was paid at the rate, on the loans he pur- 
chased, less the premium, which indicated their 
value at that time; that is, $1,400, less than the 
premium. The association took no assignment of 
the stock from Lecroy as security at that time, but 
it is claimed that that was intended and under- 
stood, according to the custom and by-laws of the 
association, and that the omission was an over- 
sight. The by-laws clearly make such provision. 

The object Lecroy had in view in taking the 
loans was the purchase of a lot with the proceeds 
thereof, and the erection of a dwelling-house 
thereon. Of this money, $300 was paid by Lecroy 
for a lot, the deed of conveyance for which he 
had executed and delivered to his wife. The wife 
executed a mortgage to the association for $1,400. 
The husband (Lecroy) did not join in executing 
this morngage. All the money so advanced by 
the association was paid out by Lecroy, either for 
the title to the land, or for material and labor in 
the erection of a dwelling upon the land. 

In 1876, Lecroy and his wife executed a mort- 
gage upon the same premises to the present com- 
plainants, which were given to secure the prin- 
cipal sum then due, for which, with interest, they 
afterwards obtained a judgment at law, as will 
appear. 

In December, 1879, Lecroy and his wife ex- 
ecuted a bond to the association to secure the 
amount of said loan, with the condition that, if 
they should pay to the association the interest on 
$1,400, with the regular monthly installments of 
$1 per share on seven shares of capital stock of 
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the association, owned by the said Lecroy, on 
the first Monday of each month, until the surplus 
assets of said association shall be sufficient, over 
and above its debts and liabilities, to pay on each 
unredeemed share the sum of $200, the said bond 
should be void, and in case they failed so to pay 
for six months, then the said $1,400 should be 
due, and said bond be in full force and virtue. 
To this bond was annexed a power of attorney to 
confess judgment. Lecroy and his wife joined 
in executing another mortgage on the said lot, to 
secure the payment of this bond. According to 
a certificate indorsed on this bond, judgment was 
entered thereon on the 6th of Octgber, 1882, after 
the condition had been broken. 

When this last bond and mortgage were ex- 
ecuted and recorded, the scrivener ordered the 
cancellation of the prior mortgage made by Mrs. 
Lecroy alone. It appears that this was done 
without the assent or knowledge of the association. 

In September, 1881, the association filed a bill 
against Lecroy and his wife, and the Vannemans 
(the complainant in this suit), seeking relief in 
the premises. The result of that suit was a de- 
eree declaring that the claim of the association 
was an equitable lien on said land, and was en- 
titled to precedence over the mortgage of the 
Vannemans. The property was sold, but the 
amount realized was insufficient to pay the claim 
of the association, a large balance still being due. 
In September, Lecroy assigned all his right, title 
and interest in said stock to his wife, who, upon 
the same day, assigned it to the said association 
as collateral security. AsI understand the ad- 
mission of counsel for the complainants, there is 
still a balance due to the association over and 
above the value of these shares of stock. 

The Vannemans, recovering nothing upon the 
sale of the land, obtained judgment against 
Lecroy, and by their present bill attack the said 
assignment of the stock by Lecroy to his wife, 
and by her to the association. They insist that 
the assignment was made for the purpose of de- 
frauding them, as creditors of Lecroy. The prin- 
cipal facts relied upon to establish the fraud have 
already been given, except the statement that the 
association, in its bill to foreclose the said mort- 
gage given by Mrs. Lecroy alone, alleged that 
the loan was made to her, and also, except the 
the fact that the president of the association ap- 
plied to Lecroy to assign to it his said stock. 
Lecroy says: 

“J don’t know thatI can give his exact lan- 
guage; the substance is this: inasmuch as it is 
nearly or quite certain that Vanneman could get 
possession of the property, it would be but fair 
and just that the association should have what 
mouey it had paid.” 

At that time it had not been determined 
whether the elaim of the association was a lien 
upon the premises prior to the mortgage of the 
Vannemans or not. Its claim to priority was sub- 
sequently very earnestly resisted by the Vanne- 
mans. 





Was the conduct of the parties fraudulent? 
Lecroy owed the association at the time of the 
assignment, therefore the assignment was notyol- 
untary; for, notwithstanding the sale of the lot 
and the application of the proceeds thereof to 
the claim of the association, the present value of 
the stock will not liquidate the balance still due. 
Isay not voluntary, because Lecroy not only pur- 
chased the Joans, as a stockholder, but afterwards 
made his bond to the association for the amount 
borrowed, as above recited, showing an unques- 
tioned liability, which must stand in any court, 
until its bona fides shall have been successfully 
impeached. which has not been done in this case, 
nor attempted. It is true, the insistment is that 
the assignment to the wife was a gift, being, as to 
her, without consideration, and, therefore, void as 
to creditors; but I do not find that it was intended 
as a gift to the wife. The intention of the hus- 
band was to assign his stock to the association, 
which he did by first assigning it to his wife. That 
there was no necessity for this round-about method 
is plain enough; but I cannot perceive that this 
course can be regarded as a badge of fraud. 

But the present complaints insist that the asso- 
ciation, having accepted a bond and, mortgage 
from Mrs. Lecroy alone, thereby made her its 
debtor, and released her husband, and conse- 
quently, must look to her and to her separate estate 
alone. This view they seek to enforce by present- 
ing the bill filed in the suit above named, in which 
the association declared that they had loaned the 
money to Mrs. Lecroy, and thereby sought to 
strengthen their hold for equitable relief. It is 
urged that the association making such an allega- 
tion, and obtaining a decree in their favor under 
such a bill, cannot now question or gainsay the 
allegation, the allegation not only having been 
made in a judicial proceeding, but the court hav- 
ing solemnly adjudged it to be true; citing Lore 
v. Truman, 10 Ohio St. 45, and the Duchess of 
Kingston Case, 11 St. Tr. 291; McGee v. Smith, 1 
C. E. Gr. 462, 466; 1 Greenl. Ev. § 205, and 1 
Whart. § 337. 

This legal proposition, to the extent it has been 
establisned, cannot, by its own force, control this 
ease, because the decree was not founded alone, 
if at all, on the relation of debtor and creditor, 
but upon the equitable rights in behalf of the as- 
sociation springing out of the transaction, which 
otherwise had and could have no foundation. 
The debt was regarded as the debt of the husband, 
and the act of the wife was regarded as an effort 
on ber part to secure and pay that debt by a lien 
on her land, as in equity she might, provided her 
husband joined. To support this view I found 
numerous cases in Our own State. It was decreed 
that the amount of the money actually expended 
in paying for the land and for material and labor, 
was an equitable lien on the land. Hence, it can- 
not be said that the court has adjudged that Mrs. 
Lecroy was the debtor, and that the association 
are therefore estopped from saying anything to 
the contrary. Very different from this is the case 
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of McGee v. Smith, where an answering defend- 
ant was held to be estopped by the allegations in 
her answer, a yendee having purchased upon the 
faith of such answer, and upon reliance in the 
truth of its statements. 

In this, as in every other investigation in this 
form, when the equitable rights of suitors are 
sought for, the intention of the parties is always 
of great importance, especially where that inten- 
tion can be easily discovered and a decree founded 
thereon without doing any actual injustice to any 
third party. In this case, Lecroy purchased the 
loans, and his wife did not. Lecroy therefore be- 
came the debtor, and years afterwards gave a bond 
to secure it. With this money he bought the land 
named and built on it, taking the title in his wife’s 
name. The association proceeded against her and 
against this land, because the title was in her 
name, and because all the money for which the 
husband had become liable had been expended in 
the purchase of the land and in making the im- 
provements thereon, and because she had exe- 
cuted said mortgage, showing an intention to bind 
her interest creating the lien already mentioned. 
Isay the intention is always of great importance 
in such cases, when no injustice will be done to 
third parties by giving effect to that intention. 
Will any injustice be done to the complainants in 
this case by permitting the transaction between 
Lecroy and the association, by which Lecroy paid 
his just obligations, to stand? As in every such 
case, the influence of such transactions upon the 
conduct of the third party is always a material 
consideration. Were the complainants in any- 
wise influenced or controlled by the dealings be- 
tween the association and Lecroy in giving and 
receiving the bond and mortgage of the wife, or 
especially by the transfer of the stock to the asso- 
ciation as collateral to the payment of his indebt- 
edness? ‘There is nothing in the case to indicate 
such influence. Lecroy became a debtor to the 
association in 1872, and, as I have said, there is 
nothing to indicate that his liability was dis- 
charged by the association accepting a bond and 
mortgage from the wife, nor that the present com- 
plainants changed their situation because of that 
fact. The indebtedness of Lecroy to the present 
complainants was created in 1876, nothing what- 
ever appearing that it originated from or had any- 
thing to do with the stock transactions between 
Lecroy and the association. With this field be- 
fore us, can it be said that fraud anywhere ap- 
pears? If the payment of this claim by Lecroy 
should be declared to be fraudulent, then might 
not the same be said in behalf of any creditor who 
is not first paid, and who fails to find sufticient 
assets to satisfy his judgment? It seems as 
though that result would follow in every case. 
Had Lecroy had the money he could have safely 
paid the debt. If the insistments of the com- 
plainants be true that said stock belonged to Le- 
croy in 1881, at the time of the assignment, Lecroy 
could have sold it, and with the proceeds dis- 
charged any legal liability. It would, therefore, 





most surely follow that he could discharg any such 
liability by the transfer of the stock itself, there 
being no actual fraud, or, in other words, the 
transaction being bona fide. 

As to the effect of the statements in the bill filed 
in the former suit by the association, see 1 Greenl. 
on Ev. § 278, where that learned author regards 
the admissions made in a bill in chancery as very 
feeble evidence, so far as they may be taken as 
the suggestion of counsel. In Doe v. Sybourn, 7 
T. R. 2, Lord Kenyon, C. J., said: ‘‘A bill in 
chancery is never admitted in evidence further 
than to show that sucha bill did exist, and that 
certain facts were in dispute between the parties, 
in order to let in the answers or depositions of the 
witnesses.’ In Boileau v. Rutlin, 2 Exch. 665, 12 
Jur. 899, the law is stated thus: ‘A bill in chan- 
cery is not evidence against the party in whose 
name it is filed, unless his privity to it is shown. 
Where that privity is established, the bill is ad- 
missible to prove the fact that such a suit was in- 
stituted, and what the subject of it was; but it is 
not evidence, by way of admission, against the 
party by whom it was filed, of the truth of the 
facts alleged or stated in it.”’ If this be the cor- 
rect practice in ordinary cases, then surely it will 
apply in cases like the present, where the bill of- 
fered in evidence was filed by the counsel of a cor- 
poration. See, also, Sweet v. Tuttle, 14 N. Y. 
465, 470. 

I conclude that the allegation of fraud has not 
been sustained. The bill should be dismissed, 
with costs. I will so advise. 


Notre.—The weight of authority is stated to be that 
a bill in chancery is inadmissible in another suit to 
prove complainant’s admission therein.! A bill for an 
injunction, not filed as an original bill, is not evidence, 
even between the same parties; 2? nor is it evidence for 
the complainant; 3 nor is a bill by a wife against her 
husband and a third party evidence against him in a 
subsequent action by him against such third party; ‘ 
nor is a bill for divorce evidence of complainapt’s mar- 
riage in a prosecution against him for bigamy; 5 nor 
will the admissions of an administrator in a bill bind 
the estate;® nor to prove a fact which tends to sustain 
the title to partnership property sold by the firm, 
which fact is stated in a bill filed by one partner 
against another, and in the answer thereto;’ nor will 
a petition in partition estop the petitioner from after- 
wards buying the share of one whose title the petition 
denied; & nor from maintaining ejectment for the whole 


1 Phil. Evid. 268, 259; 2 Jd. 628, 924; 2 Whart. Evid. § 1119; 
Trimmelstown v. Kemmin, 9 Cl. & F. 777; Kilbee v. 
Sneyd, 2 Moll. 208; Rankin v. Maxwell, 2 A. K. Marsh. 
488; Rees v. Lawless, 4 Litt. 218; Owens v, Dawson, 1 
Watts, 149; Truby v. Seybert, 12 Pa. St. 104. 

2 Driver v. Fortner, 5 Port. 9. See Rees v. Bowen, McC. 
& Y. 383; Cawsey v. Driver, 13 Ala. 818. 

8 Dorsey v. Gassaway, 2 Harr. & Johns, 402. 

4 Stetson v. Goldsmith, 30 Ala. 602. 

5 Cooley v. State, 55 Ala. 162. See Schmidt v, Herfurth 
5 Rob. (N. Y.) 124; Henderson v. Cargill, 31 Miss. 367. 

6Crandall v. Gallup, 12Conn. 365, 

7Shaw v. McDonald, 21 Ga. 395, 

8 Richardson v. Cambridge, 2 Allen, 118. See Turner 
v. Baker, 64 Mo. 218; Illinois R. R. v. Cobb, 64 Il. 148; 
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premises; * nor will a bill by A and his wife, and sworn 
to by A, against the defendant, in which the title of 
certain goods is said to be in them, prevent A alone 
from recovering the goods of the defendant; ! nor will 
a bill by one partner against his copartner, to compel 
a dissolution, notwithstanding and ignoring an award, 
be evidence against complainant as to his attitude to- 
ward such award;!! nor will a bill by A and B against 
C, to enjoin a judgment in ejectment obtained by C 
against B, alleging that the land belonged to A, and 
that B was only his tenant, conclude A in a subsequent 
action against him by C in reference to the premises; !2 
nor will an allegation in a bill that “a great part’’ of 
the principal of a mortgage is due, conclude complain- 
ant’s claim that it is all due. 

But in some instances a bill has been allowed to be 
read to prove such admissions.“ In Cory v. Gertcken,5 
a cross-bill was read. 

A bill is thus admissible if sworn to,!6 although com- 
plainant is a feme covert, suing by her next friend; )” 
or if the bill was authoritatively signed by counsel,!8 
but not unless so signed; !® but not sworn statements 
therein made on information by others.” 

And so of the averments in a declaration,?! or in a 
writ,2 or a libel brought by a trustee, and afterwards 
introduced for the benefit of his cestui que trust.2 

It was held competent to prove that complainant’s 
demand was stale,™ that such a bill had been filed by a 
tenant for life, in a subsequent suit against the re- 
maindermen; 2% a sworn bill which admits that certain 
property in dispute was sold under execution, dis- 
penses with defendants producing the ji. fd., by an 
infant’s guardian read against them, after they ar- 
rived at full age, without objection; 2” by defendant’s 
recognizing plaintiff’s title to lands under a convey- 
ance from an attorney with limited authority ; 2 a com- 


Owen v. Bartholomew, 9 Pick. 519; Warfield v. Lindell, 
30 Mo. 272, 287. 

9 Werkheiser v. Werkheiser, 3 Rawle, 326. 

10 Beatly v. Randall, 3 Allen, 441. See Derby v. Derby, 
60. E. Gr. 61. 

ll Doupe v. Stewart, 28 U. C. Q. B. 192. 

12 Robbins v. Wolcott, 28 Conn. 396. 

18 Hagan v. Ryan, 12 C. E. Gr. 236. 

4 Wollett v. Roberts, 1 Ch. Cas. 64; Crawley v. Phillips, 
2 Sid. 220; Mountford v. Ranie, 2 Keb. 499; Medecalf v. 
Medecalf, 1 Atk. 65; Riley v. Adams, 1] Mod. 276; Randall 
v. Parramore, 1 Fla. 409; Robbins v. Butler, 2% Ill. 387; 
Schwarz v. Sears, Walk. (Mich.) 19; Van Rensselaer v. 
Akin, 22 Wend. 553; Hammett v. Emerson, 27 Me. 308. 

1 2 Madd. 40. 

16 Adams v. McMillen,7 Port. 73; Durden v. Cleveland, 
4 Ala. 225; McRea v. Ins. Bank, 16 Ala. 755; Callan v. 
McDaniel, 62 Ala. 96; Stump v. Henry, 6 Md. 201; Elliott 
v. Hayden, 104 Mass. 180; Siebert v. Leonard, 21 Minn. 
442; Hall v. Guthrie, 10 Mo. 621; Cooper v. Day, 1 Rich. 
Eg. 2%. 

17 McLemore v. Nuckolls, 37 Ala. 662. But see Savage 
v. Dowd, 54 Miss. 728. 

18 Brown v. Jewett, 120 Mass. 215. See Dennie v. Wil- 
liams, 135 Mass. 28; Dowyelot v. Rawlings, 58 Mo. 75. 

19 Belden v. Davis, 2 Hall, 483. See Guy v. Manuel, 
89 N. C. 83; Putnam v. Day, 22 Wall, 60; Hurst v. Jones, 
10 Lea, 8; Combes v. Hodge, 21 How. 397. 

2 Hall v. Guthrie, 10 Mo. 621. 

21 Bliss v. Nichols, 12 Allen, 443; Brown v. Littlefield, 7 
Wend. 454. See Oppenheimer v. Edney, 9 Humph. 3865. 

22 Robison v. Swett, 3 Me. 316. 

% Church v. Shelton, 2 Curt. C. C. 271. 

*% Handeside v. Brown, | Dick. 236. 

% Nangle v. Smith, 1 Irish Eq. 119. 

2% Jones v. Thacker, 61 Ga. 329. 

21 McConnell v. Bowdry, 4 Mon. 
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plaint against a third person for damages; 2 a sworn 
bill is available against one claiming the same lands, 
under the complainant,® and against complainant’s 
heir;*! children, to support their legitimacy, may in- 
troduce a bill for divorce filed by one parent against 
the other, charging their marriage, and also the an- 
swer ofthe other parent admitting it.2 

If a bill has been amended, the original bill cannot 
be read against complainant as evidence to prove 
what he considered his right at the time of filing it; 8 
nor can complainant himself so use it. 

As to a bill of particulars, see Hartell v. Seyberl.% 

But the original may be resorted to, in order to im- 
peach his testimony at the hearing.® 

As to an answer which has been superseded by an- 
other: 37 

How far a complainant is bound by statements ina 
bill which was dismissed.® J. H. STEWART. 


29 Hammat v. Russ, 16 Me. 171. 

30 Stump v. Henry, 6 Md. 201; Parkhurst v. McGraw, 
2% Miss. 134. 

31 Chipman v. Thompson, Walk. (Mich.) 405. 

382 Henderson v. Cargill, 31 Miss. 367. See Cooley v. 
State, 55 Ala. 162. 

83 Hales v. Pomfret, Dan. 141; Ponce v. McEvy, 51 Cal. 
222; Kimball v. Bellows, 13 N. H. 58. 

% Pearsall v. McCartney, 28 Ala. 110; Fogg v. Edwards, 
20 Hun, 90. See Mulligan v. Illinois, R. R. Co., 36 Iowa 
181; Johnson v. McGrew, 42 Iowa 555; Iowa County v. 
Huston, 43 Iowa, 485. 

% 1T. & H. Pr. § 475. 

% Johnson v. Powers. 65 Cal. 179. 

87 Mecham v. McKay, 37 Cal. 1544; Daub v. Englebach, 
109 Ill. 267; Boots v. Canine, 94 Ind. 408; Strong v. Dwight, 
11 Abb. Pr. (N. 8.) 319; Winchester v. Evans, 3 Hayw. 
305; Adams v. Utley, 87 N. C. 356; Guy v. Manuel, 89 N. 
C. 88; Hurst v. Jones, 10 Lea, 8; Kenah v. Steam Tug 
John Makee (U.8. C. C., E. D. Penn.), 14 Rep. 646. 

38 Mulvey v. Gibbins, 87 Ill. 367; Winship v. Winship, 
43 Ind. 291; Shepard v. Pratt, 32 Iowa, 296; Samuel y. 
Sayre, 5 Dana, 230; Bore v. Quirry, 4 Mart. (La.) 545; 
Brown v. Feeter, 7 Wend. 301; Carr v. Emory College, 32 
Ga. 557; Smith v. Harrell, 16 La. Ann. 100; Isaac v. Clarke, 
2 Gill. 1. 
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1. ACCORD AND SATISFACTION —Consideration—Judg- 
ment. Promissory notes given in payment of a 
judgment, on which suit has been brought, are binding, 
though the judgment may be invalid.— Brown v. Ladd, 8. 
J. C. Mass., March 23, 1887; 10 N. E. Rep. 889. 


2. ADMINISTRATOR — Sale by. An administrator 
having sold the land of his intestate under authority of 
the proper court, and then objected to the confirmation 
on the ground that the price was inadequate. the court 
confirmed the sale. Held, that no error was committed 
as mere inadequacy of price will not authorize the set- 
ting aside of a judicial sale.—Frey’s Appeal, 8. C. Penn., 
Feb. 28, 1887; 8 Atl. Rep. 585. 


3. ADOPTION—Fraud.——One who has lived with and 
labored for another for a number of years, under the 
impression that he has been adopted by him, has no rem- 
edy in equity unless he can show that his belief was the 
result of the fraud of the other party.—Durkee v. Durkee, 
8. C. Vt., March 25, 1887; 8 Atl. Rep. 490. 








4. ADVERSE POSSESSION—Period. In Kentucky, ad- 
verse possession for fifteen years vests title and takes 
away from others the right of entry. Such possession 
need not immediately precede the bringing of the ac- 
tion to recover the land. Actual occupation of part of 
the land designated by bounderies all being | held ad- 
versely, constitutes such adverse pc ion dersv. 
Barbee, Ky. Ct. App., Feb. 26, 1887; 38. W. Rep. 528. 


5. ADVERSE POSSESSION—Personal Property—Statute 
of Limitations. Title to personal property may be 
gained by six years’ adverse possession, and the statute 
begins to run in favor of a purchaser in good faith from 
one having the possession from the time of purchase.— 
Merrill v. Bullard, 8. OC. Vt., March 1, 1887; 8 Atl. Rep. 157. 


6. APPEAL — Bond — Constitutional Law. An at- 
torney of record cannot sign for his client an appeal 
bond without authority to do so under seal. Construc- 
tion of Public Statutes of Rhode Island, ch. 582.—An- 
drews v. Beane, 8. CO. R. I., Feb. 5, 1887; 8 Atl. Rep. 540. 


7. APPEAL — Certificate of Judge—Amount Involves. 
— Where after dismissal of two counts in his petition 
by the plaintiff, the amount in controversy is less than 
$100, the supreme court has no jurisdiction on appeal 
without a certificate of the trial judge.—Cooper v. Wilson, 
8. OC. lowa, March 10, 1887; 82 N. W. Rep. 261. 


8. APPEAL — Garnishment — Final Judgment, 
Where an intervenor appears and the garnishee is dis- 
charged, the plaintiff has a right to appeal from such 
order before final judgment.— Nat. Bk. of Galena v. Chase, 
8. C. Iowa, March 7, 1887; 82 N. W. Rep. 202. 

9, APPEAL—Harmless Error—Instruction, The re- 


fusal of a court to charge as requested by a party gives 
him no right to complain, when he obtains a verdict in 























10, APPEAL — Jury — Challenges. Objections to 
jurors will be unavailing on appeal, unless it appears 
that the party exhausted his peremptory challenges.— 
Curran v. Percival, 8. OC. Neb., March 16, 1887; 32 N. W. 
Rep. 213." 


ll. APPEAL — Justice — Discretion of County Court. 
—Costs. The discretion of a county court in grant- 
ing an appeal from a justice of the peace is not reviewa- 
ble on appeal; in such a case, costs are not allowable to 
the petitioner.—Munger v. Verder, 8. C. Vt., March 1, 1887; 
8 Atl. Rep. 154. 


12. APPEAL—Statute. In Indiana, an appeal must 
be perfected within one year after the rendition of the 
judgment. Statutes of Indiana construed. — Lange v. 
Lammier, 8. C. Ind., March 29, 1887; 11 N. E. Rep. 33. 


13. APPEAL—Stipulation. A judgment will not be 
disturbed which was rendered upon a stipulation of 
counsel that,in certain contingencies, final judgment 
should be rendered, unless indeed it appears to the ap- 
pellate court that the evidence fails utterly to support 
the ruling.—WMiller v. Green, 8. 0. Ind., March 29, 1887; 11 
N. E. Rep. 35. 


14. APPEAL—Waiver of—Objections. A party who 
has failed to except to the ruling of the court directing 
a verdict, but only excepted to the judgment, cannot 
upon appeal object to the instruction directin, ver- 
dict.— Robinson v. County of Linn, 8. C. Iowa, We 
Rep. 274. 

15. APPEARANCE — Executor —Judicial Sale — Statute. 
Parties who appear to a statutory proceeding 
against an executor to sell land, and by their answer 
deny that the§testator owned the land, cannot object to 
irregularities, having answered to the merits. What is 
necessary to be alleged in such a proceeding seeking a 
judicial sale under the Code of North Carolina, §§ 1448, 
1474, 1475.—Brooks v. Brooks, 8. C. N. Car., March 16, 1887; 
18. E. Rep. 487. 


16. ARBITRATION — Return of Award — Alteration of 
Agreement. Under Massachusettes laws,the sub- 
mission to arbitration must fix the time of the return of 
the award, and it must be returned to the court within 
that time to give the court jurisdiction. Any alteration 
of the agreement must be executed as was the original 
agreement.—Bent v. Erie, etc. Co., 8. J. C. Mass., Feb. 26, 
1887; 10 N. E. Rep. 778. 


17. ARSON — Threats—Trial—Juror. In a trial for 
arson, threats by the accused may be proved at any 
stage of the prosecutor’s case. The judge may mention 
his charge, facts which are not disputed. A man over 
seventy years of age isa qualified juror but is not com- 
pelled to serve.—State v. Day, 8S. J.C. Me., Feb. 17, 1887; 
8 Atl. Rep. 544. 


18, ASSAULT AND BATTERY — Evidence —Instructions, 
In a civil action for assault and battery, biting 
plaintiff's nose, it is competent to prove by a physician 
the condition of plaintiff's nose eight months after the 
injury. It is not competent to prove in mitigation of 
damages that several days before the assault com 

plained of the plaintiff made an unprovoked assault on 
the defendant. It is not competent to prove that the 
grand jury refused to indict defendant for the assault in 
question. If no exception be taken to instructions 
given, a party cannot complain that instructions re- 
quested were not given, if it does not appear that they 
were not embodied in those that were given.—Bonino v. 
Caledonio, 8. J. C. Mass., March 23, 1887; 1 N. E. Rep. 98. 


19. ASSIGNMENT FOR CREDITORS — Mortgages — Pref- 
erences, An insolvent firm may make at one time 
separate deeds and mortgages to some of their cred- 
itors, covering all the partnership and individual prop- 
erty, and such acts do not constitute a general assign- 
ment,under the Iowa law,so as to be void,as not } being for 
the benefit of all their creditors.—Aulman v. 8. 
©. Iowa, March 7, 1887; 32 N. W. Rep. 240. 
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20. ASSOCIATIONS—Beneficiary—Revocation of Charter 
—Appeal. Members of a voluntary associatfon can- 
not appeal to the courts to restore property taken from 
them by the superior body of the association till they 
have sought relief in the manner pointed out by the 
laws of the association.— Oliver v. Hopkins, 8. J. C. Mass., 
Feb. 28, 1887; 10 N. E. Rep. 776. 


21. ASSUMPSIT—Promise to Another— Lease — Condi- 
tional Contract. Assumpsit cannot be maintained 
upon a lease to which plaintiff was neither party nor 
privy. Athird person may maintain an action on a 
promise to another if there has been a breach of a con- 
tract according to its terms. An action cannot be 
maintained on a conditional contract, according to the 
terms of which the defendant is not liable at all._—Grim 
v. Thomas Iron Co., 8. C. Penn., March 14, 1887; 8 Atl. Rep. 
595. 


22. ATTACHMENT—Fraudulent Conveyance. Upon 
an attachment of goods, alleged to have been fraudu- 
lently conveyed, it appeared that they, nominally worth 
$8,000, were sold to an expert in the business for $6,000 
on credit; that they would not have been worth that 
much to an average purchaser, and that the person to 
whom they were conveyed had a reasonable prospect 
of paying for them: Held that the conveyance was not 
fraudulent.—Miami Powder Co. v. Hotchkiss, U. 8. C. C. 
(Ill.), Jan. 17, 1887; 29 Fed. Rep. 767. 


28. ATTACHMENT—Judgment—Property. The effect 
of a ju@gment in attachment is to condemn the prop- 
erty attached to be sold to pay the judgment, and the 
judgment should be so entered.—Van Diver v. Buckley, 
8. C. Miss., March 7, 1887; 1 South. Rep. 633. 


%. ATTACHMENT — Statute — Construction. The 
statutes of Maryland, on the subject of attachments on 
returns of non est, construed.—Randle v. Mellen, Md. Ct. 
App., March 12, 1887; 8 Atl. Rep. 573. 


25. AUTREFOIS CONVICT—Collusion. A conviction 
of a misdemeanor is no bar to a subsequent prosecution 
therefor, when the first conviction was obtained by col- 
lusion with the prosecuting witness. — McFarland v. 
State, 8. C. Wis., March 1, 1887; 32 N. W. Rep. 226. 


26. BANKS—Savings Bank—Bond to Secure Deposits— 
Guaranty. Under New York law, a savings bank 
depositing funds in a national bank, may require inter- 
est to be paid on such deposits, provided they are pay- 
able on demand. A bank may require in such a case a 
bond to secure the deposits, and if a new bond is given 
on demand the old one may be surrendered, and a 
guaranty indorsed on the new bond is obligatory, 
although the guarantor did not know that the old bond 
had been surrendered.—£rie, etc. Bank v. ,Coit, N. Y. Ct. 
App., March 1, 1887; 11 N. E. Rep. 54. 


27. BENEVOLENT SOCIETIES—Records—Evidence—Life 
Insurance—Insanity. The records of a voluntary 
society may be contradicted to show that they do not 
disclose all the proceedings of that body; the evidence 
impugning the record must be so clear as to leave no 
doubt. Insanity is no excuse for the non-payment of 
assessments in a benevolent life insurance society.— 
Hawkshaw v. Supreme Lodge, etc., U. 8. C. C. (Ill.), Jan 17, 
1887; 29 Fed. Rep. 770. 


28. BILLS OF EXCHANGE—Acceptance of Corporation— 
Burden of Proof. A holder of a bill of exchange has 
the same rights whether the ptance was before or 
after he acquired the bill. When a corporation denies 
the authority of its treasurer to accept a draft, because 
it is an accommodation acceptance and because the 
holder is not a bona Ade holder for value, the burden of 
proving these allegations rests upon the corporation.— 
Credit, etc. Co. v. Home, etc. Co., 8. C. Conn., Dec. 17, 1886; 
8 Atl. Rep. 472. 


29. BILLs AND NoTEs—Guaranty in Blank—Action—Dis- 
missal of Party. A guaranty in blank, if made by a 
party holding titlejon a promissory note, passes good 
title to the indorsee. A joint action against the maker 
and the guarantor may be maintained against the 






































maker after a dismissal as to the guarantor.—Phelps v. 
Church, 8. C. Mich., Feb. 15, 1887; 82 N. W. Rep. 30. 


30. Bonps—State — Funding — Excessive — Bona Fide 
Holder. The holder of genuine State bonds is en- 
titled to have them funded, though the auditor’s books 
show that too many bonds have been already funded.— 
Buckingham v. Bd. Liquidation, 8. C. La., March 21,1887; 1 
South. Rep. 653. 


31. BURGLARY—Indictment—Instruction — Servant. 
It is not necessary in an indictment for burglary, with 
intent to commit larceny, that it shall describe the 
property to be stolen. It is error to instruct the jury on 
only ong of three modes of burglarious entrance 
charged in-the indictment. Incase of a servant, there 
must be an actual breaking in; if he is associated with 
others and lets them in, they may be convicted, as in 
such case their entrance is a constructive breaking.— 
Neiderluck v. State, Tex. Ct. App., Feb. 2, 1887; 3S. W. 
Rep. 573. 


32. BURGLARY — Instruction. When the evidence 
fully sustains an indictment for burglary, it is proper 
for the trial court to refuse to charge the jury, on the 
subject of lesser offense; a statutory misdemeanor.— 
Poople v. Meegan, N. Y. Ct. App., March 1, 1887; 11 N. E 
Rep. 48. 


33. CARRIERS—Bill of Lading—Short Weight—Damage. 
The stamping of the words “weight unknown” on 
a bill of lading, repels any presumption from the weight 
marked on the margin. Other proof o short welght 
must be must be made.—Ruling as to damage.— Matthi- 
esen, etc. Co. v. Gusi, U. 8. D. ©. (N. Y.), Jan. 25, 1887; 29 
Fed. Rep. 794. 


34. CARRIERS—Female Passenger—‘Indecorous” Con- 
duct. A carrier of passengers is not liable to a 
female passenger for merely “indecorous’”’ conduct to 
her by his employees. Their conduct, to make their 
principal liable for exemplary damages, must be ob- 
scene, immodest or wanton.—Louisville, etc. Co. v. Bul- 
ard, Ky. Ct. App., March 5, 1887; 38. W. Rep. 530. 














. 


85. CARRIERS—Negligence—Free Pass. A carrier is 
bound to exercise a high degree of care for a passenger, 
even traveling on a free pass. To make the carrier 
liable, however, there must be proof of negligence. The 
fact that a door was slammed against his person, caus- 
ing the injury, is not, without more, proof of such neg- 
ligence.—Hospes v. Chicago, etc. Co., U. 8.C. C. (Minn.), 
February, 1887; 29 Fed. Rep. 763. 





86, CARRIERS—Value of Article Specified — Liability. 
Where the contract of shipment stated that the 
carrier was llable only to the value specified and only 
for injuries from a collision, he was held liable to that 
value where the injury proceeded from an injury caused 
by a fire from sparks from the locomotive.—Hill v. Bos 
ton, etc. R. Co., 8. J. C. Mass., March 23, 1887; 10 N. E. Rep. 
836. 





37. CERTIORARI—A ppeal—High ways. The issuance 
of a writ of certiorari is a matter for the judicial dis- 
cretion ofthe court. It willnot be awarded where the 
party may appeal, except for the purpose of testing 
jurisdiction. It will not be granted in highway cases in 
which the county commissioners have jurisdiction, and 
an appeal may be taken from their decision.—Garther 
v. Walkins, Md. Ct. App., Feb. 18, 1887; Atl. Rep. 464. 


88. CHARITABLE UsEsS—Power of Trustees. The 
power to sell given to trustees, cannot be ex- 
ecuted by two of the trustees without the consent of 
third, nor can they convey the land to others in trust 
to perform the charitable uses, though they retain the 
power of visitation.—Morville v. Fowle, 8. J. C Mass., 
Feb. 25, 1887; 10 N. E. Rep. 766. 


39. CHATTEL MORTGAGE — Foreclosure — Sale— Dam- 
ages. A sale of chattels by a mortgagee without 
complying with the statute renders him liable to the 
mortgagor for damages sustained. Where the prop- 
erty is moved by consent into another county, or wher 
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the mortgage provides for a sale in another county 
than the one in which the mortgagor resides, still the 
mortgage must be recorded in the county where the 
sale takes place.—Loeb v. Milner,S. C. Neb., March 9, 1887; 
32 N. W. Rep. 205. 


40. COLLISION — Negligence. It is negligence for 
old and weak boats to expose themselves without no- 
tice at wharves to contact with stouter vessels, and in 
case of injury from such contact cannot by reason of 
such negligence recover more than half damages.— 
Hartt v. The N. B. Starbuck, U.8. D.C. (N. Y.), Jan. 31, 
1887 ; 29 Fed. Rep. 797. 


41. CONSTITUTIONAL SALE—Evidence. If an agree- 
ment shows clearly on its face that itis a mortgage or 
a conditional sale, its character cannot be changed by 
parol proof. If, however, it is so far ambiguous that 
the intention of the parties does not appear, parol evi- 
dence may be received to show what they did mean.— 
Hubley v. Harris, 8.C. Tex., Feb. 15, 1887; 3 8. W. Rep. 
558. 


42. CONDITIONAL SALE—Purchasers — Notice. Un- 
der Iowa law, a conditional sale of personal property 
not recorded is void against a purchaser from the 
vendee in possession, unless each purchaser had act- 
ual notice thereof that by diligence he might have 
known of it is immaterial.—Moline Plow Co. v. Braden, 
8. C. Iowa, March 8. 1887; 32 N. W. Rep. 247. 


43. CONFLICT OF LAWS—Bills of Exchange—Corporation 
—Acceptance—Holder for Value — Pre-existing Debt— 
Accommodation —Acceptance. Ifa bill is drawn on 
a corporation doing businessin New York and is pay- 
able there, the law of New York governs. A business 
corporation cannot accept drafts for accommodation, 
nor can it be authorized to do so by the consent of di- 
rectors or stockholders. A holder of a bill which he 
takes for a pre-existing debt is not, under New York 
law, a holder for value, and therefore cannot recover 
upon an acceptance of an accommodation bill by a cor- 
poration. An indorser, not originally a bona fide holder 
for value, does not become such because he has taken 
up the draft at maturity.— Webster v. Home, etc. Co., 8. C. 
Conn., Dec. 18, 1887; 8 Atl. Rep. 482. 

















44, CONFLICT oF LAWS—Married Woman — Note. 
The note of a married woman, executed by her for 
necessaries (no place of payment being named), in a 
State in which such a contract is obligatory, can be en- 
forced in a State in which such a contract made in it, 
would not be obligatory.—Griswold v. Golding, Ky. Ct. 
App., March 14, 1887; 38. W. Rep. 535. 


45. CONSTITUTIONAL LAW— Municipal Corporation — 
Taxation. A mandamus will be awarded to compel 
the levy and collection of an adequate tax to pay inter- 
est On a debt incurred by a municipal corporation, un- 
der a constitutional provision requiring the levy and 
collection of such a tax, and its application to the in- 
terest and principal, when due, of such corporation in- 
debtedness is superior to that of the charter which lim- 
its the rate of taxation for municipal purposes to a 
certain percentage.—City of East St. Louis v. United 
States, ex rel., U. 8. 8. C. March 14, 1887; 7 S.C. Rep. 7389. 





46. CONSTITUTIONAL LAW—Obligation of Contracts — 
Taxing Districts — Mandamus — Limitations. The 
taxing district is the successor of the town or city 
whose charter has been repealed, and is obliged to pro- 
vide for the liabilities of the latter. It must levy taxes 
to provide for such liabilities,and may be compelled to 
do so by mandamus. The statute of limitations, as 
against the creditor of a town or city, is suspended by a 
repeal of its charter which extinguishes the body liable 
to be sued for such debts. The rights of the creditors 
of such town or city are not affected by legislative ac- 
tion abolishing their remedy, as such action is repug- 
nant to the clause of the constitution of the United 
States forbidding States to impair the obligation of con- 
tracts.—Devereaux v. City of Rrownsville, U. 8. C. OC. 
(Tenn.), Jan. 25, 1887; 29 Fed. Rep. 742. 











47, CONSTITUTIONAL LAW Statute. A statute pro- 
viding that, in action pending when a statute relating 
to or apparently controlling it shall be effected by such 
last mentioned statute, but shal) proceed as if such stat- 
ute had not been passed, is unccnstitutional, because a 
legislature cannot preclude itse'f by legislative action 
from future legislative action.—State to use, etc. v. Hicks, 
8. C. Ark., March 11, 1887; 38. W. Rep. 524, 


48. CONTRACT—Agent. A contract for carriage of 
cattle is fully made and binding on both parties when 
the shipper says he wants a certain numberof cars on 
a named day at a named station, and that he would 
have the cattle at thattime ready at that station, and 
the freight agent of the aailroad said that the cars 
should then and there be ready. A railroad is bound 
for the acts of a person whom it permits for a year or 
more to hold himself out as the general freight agent 
of the company.— Baker v. Kansas City, etc. Co., 8. C. Mo., 
Feb. 28, 1887; 3S. W. Rep. 486. 


49. ConTRACT—Consideration—Time of Essence— New 
Obligation. If a creditor, in consideration of receiv- 
ing part payment of hisdebt before maturity, may re- 
lease a lien which secures the remainder, such pre- 
payment is a sufficient consideration for the release, 
One who wishes to make time ofthe essence of a con- 
tract must have it so expressed as to leave no doubt.— 
Kirchof' v Voss, 8. C. Tex., Feb. 4, 1887;38. W. Rep. 548. 








50. ConTRACT — Construction. A contract was 
made to build a steamboat and the speed to be attained 
by the boat was stipulated to be fifteen miles an hour 
and the trial trip to be made “at sea.” It was held that 
the miles mentioned in the contract were marine miles. 
—Rockland, etc. Co. v. Fessenden, 8. J. C. Me., Feb. 25, 1887; 
8 Atl. Rep. 550. 


51. ConTRactT—Construction— Equity—A Contract to 
Cut the Timber off Certain Lands Construed—Ruling as 
to Interest. A hard and intricate contract, if there 
is no fraud, will not be sct aside by a court of equity.— 
Goodridge v. Forsman, 8. J. C. Me., Feb. 23, 1887; 8 Atl. Bep. 
547. 


52. CONTRACT—Deed—Parol Agreement—Merger— Col- 
lateral Agreement — Pleading — Presumption. A 
deed and a written contract executed together will be 
construed as one contract. Parol stipulations will be 
regarded as merged therein. Whatis and what is not 
acollateral agreement. If a contract declared upon is 
not averred to be in writing it will be presumed to be 
parol. A judgment will be reversed if demurrers to several 
paragraphs are erroneously overruled, unless it appears 
that the finding was exclusively upon a good para- 
graph.—Carr v. Hayes, 8. C. Ind., March 19, 1887; 11 N. E. 
Rep. 25. 











58. CONTRACT—Illegal—Intoxicating Liquors — Agent. 
——One who, as agent, sells “bitters” (chiefly whisky) 
without license, in violation of the law, such sale being 
an indictable offense, cannot be held liable to his prin- 
cipal for the proceeds of such sale asfor goods sold 
and delivered, both parties being equally guilty and the 
contract being illegal. Potior est diti dentis.— 
O’ Bryan v. Fitzpatrick, 8. C. Ark., March 19, 1887; 38. W. 
Rep. 527. 


54. CONTRACT—Rescission—W aiver. If one party 
wrongfully terminates a contract, the other need not 
show, in order to recover, that he continued ready to 
perform on his part. It is not a waiver of the right to 
rescind to make a payment after the breach of a con- 
tract for work done under it. Bond v. Carpenter, 8. C. 
R. I., Jan, 29, 1887; 8 Atl. Rep. 539. 


55. CORPORATIONS—Insolvency —Creditor’s Bill —Lia- 
bility of Subscriber—Transfer.———On a bill filed by a 
creditor of an insolvent corporation against some stock- 
holders to compel the unpaid portion of the capital 
stock thereof in satisfaction of its debts, an account 
should be taken of all the debts, assets and unpaid cap- 
ital, and a decree should be made for an assessment of 
the amount due by each stockholder. A subscription 
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to the capital stock of a corporation to be formed, fol- 
lowed by action thereunder after the incorporation, 
cannot be repudiated by the subscriber in such a suit. 
A subscriber is not released from his liability by a 
tranfer of his stock not entered on the books of the cor- 
poration. It was not decided, that the transferee of 
stock is not liable for the unpaid portion of the shares 
held by him, when the unpaid capital is required to pay 
debts.—Bell’s Appeal, 8. C. Penn., Jan. 3, 1887; 8 Atl. Rep. 
177. 


56. CORPORATION — Intoxicating Liquors. A cor- 
poration, “other than those for pecuniary profit,” is a 
“person,” and liable for a penalty, under Iowa laws, for 
selling beer to persons in the habit of becoming intoxi- 
cated.—Stewart to use, etc. v. Waterloo Turn Verein, 8. C. 
Iowa, March 10, 1887; 32 N. W. Rep. 275. 


57. CORPORATION—Payment of Stock—Trust. Pay- 
ment of subscriptions of stock in a corporation must be 
made in money or its equivalent in property. Unpaid 
subscriptions constitute a trust fund for the benefit of 
creditors, and its officers cannot accept simulated pay- 
ment of subscriptions.—Coffen v. Ransdell, 8. C. Ind., 
March 18, 1887; 11 N. E. Rep. 20. 


58. CORPORATIONS—Purchase of Stock — Broker—As- 
sessments. A bank which purchases stock in a cor- 
poration as a broker, but has it transferred to itself, be- 
comes a stockholder therein, and continues liable for 
unpaid installments thereof, under Virginia laws, though 
it immediately transfers the stock.—McKim v. Glenn, 
Md., Ct. Ap., Jan. 21, 1887; 8 Atl. Rep. 130. 


59. Costs—Amendment of Plea. If a defendant is 
ordered by the court to make his plea more certain, and 
in doing so he incurs expenses for surveying, etc., such 
expenses are not taxable costs.—New Hampshire, etc. Co. 
v. Tilton, U. 8. C. C. (N. H.), Feb. 3, 1887; 29 Fed. Rep. 764. 


60. Costs—Chancery.———Various costs allowed and 
others disallowed.—Pearman v. Gould, N. J. Ct. Ch., Feb. 
28, 1887; 8 Atl. Rep. 285. 


61. Counry—Commissioners. In Indiana, the term 
of office of one commissioner ends, and that of another 
begins, each year.—Parcel v. State ex rel., 8. C. Ind., 
March 16, 1887; 11 N. E. Rep. 4. 


62. Country—Criminal Law— Mandamus. Under 
the law of New Jersey, a bill for the expenses of detect- 
ing criminals must be verified by affidavit, approved by 
the prosecuting attorney, certified by the presiding 
judge, and presented for payment to the board of 
chosen freeholders of the county. In proper cases, if 
necessary, a mandamus will issue directing the board to 
pay the bill, but that writ wili not lie against the county 
auditor.—State ex rel. v. Applegate, County Auditor, 8. C. 
N. J., March 4, 1887; 8 Atl. Rep. 505. 


68. CouRTsS—Federal — Jurisdiction. In an action 
by a marshal on a forthcoming bond made payable to 
him, the fact that he is a citizen of the same State with 
the defendant is immaterial, as he is only a nominal 
party and acting officially.— Wade v. Worstman, U. 8. D. 
O. (Ga.), Jan. 25, 1887; 29 Fed. Rep. 754. 


64. CREDITOR’S BILL—When it Lies. In a petition 
to reach money in the court, apparently belonging to 
another creditor, the petitioner must show he has ex- 
hausted his remedy at law against the common debtor, 
or that he has a specific lien upon the particular prop- 
erty or money sought to be reached, under Wisconsin 
law.— Meissner v. Meissner, 8. C. Wis., March 1, 1887; 32 N. 
W. Rep. 51. 


65. CRIMINAL Law—A d—Cross-examination.—— 
When the accused becomes a witness in his own behalf, 
it is discretionary with the court to allow him to be 
cross-examined on the whole case.—Disque v. State, 8. 
OC. N. J., Feb. 17, 1887; 8 Atl. Rep. 281. 


66. CRIMINAL Law—Ambiguous Sentence—Jurisdiction 
Habeas Corpus.——-Where, on three indictments, a de- 
fendant is sentenced to imprisonment for five years 
upon each indictment, “said terms not torun concur- 
































rently,” these words are ambiguous, uncertain, and in- 
capable of application. The decision of United States 
district and circuit courts in criminal cases is final, but 
if, upon habeas corpus, it appears that a judgment of such 
acourt is void because it is senseless, it may be set 
aside and the proper relief afforded.—United States v. 
Patterson, keeper, etc.,U.8.C. ©. (N. J.) Jan. 31, 1887; 29 
Fed. Rep. 775. 


67. CRIMINAL Law—Appeal — Instructions — No Evi- 
dence. Where the instructions are set out, but not 
the evidence, the judgment will be affirmed, if the in- 
structions contain no error in law.—State v. Koll, 8. C. 
Iowa, March 9, 1887; 32 N. W. Rep. 259. 


68. CRIMINAL LAw—Arson—Owner. A person who 
burns a gin-house at the request of the owner to pro- 
cure the insurance, is guilty, under section 4349, but not 
under section 4347, of Alabama laws.—Heard v. State, 8. 
C. Ala., Feb, 28, 1887; 1 South. Rep. 640. 


69. CRIMINAL LAaw—Burglary—Indictment. An in- 
formation, charging that the breaking and entering 
were done wilfully, maliciously and feloniously, is suffi- 
cient.—State v. Jordan, 8. C. La., March 21, 1887; 1 South, 
Rep. 655. 


70. CRIMINAL LAw—Confession—Joint Defendant—In- 
struction. An instruction that the confession of 
both defendants, in order to have weight, must be 
freely and voluntarily made, and will not warrant a 
conviction, unless made in open court, without other 
proof that the offense was committed, was held not to 
have prejudiced the appellant.—State v. Kreiger, 8. C. 
Iowa, March 4, 1887; 32 N. W. Rep. 13. 


71. CRIMINAL LAW—Two Defendants—Statement by 
One. Where two defendants are jointly tried, the 
declaration of one of them should not be admitted 
without excluding the part of it relating to the other, 
or instructing the jury not to consider it in relation to 
the other.—State v. Kreiger, 8. C. lowa, March 4, 1887; 32 
N. W. Rep. 17. 


72. CRIMINAL Law—Disorderly Conduct — Indictment. 
An indictment for disturbing a family by offensive 
conduct, must allege the acts constituting such conduct, 
—Fiuch v. State, 8. C. Miss , March 7, 1887; 1 South. Rep. 
630. 


73. CRIMINAL LAw—Grand Jury—Change of Term— 
Waiver. After verdict, but before sentence, it is too 
late to object that the grand jury was summoned to a 
certain time, which, by law, was altered to a week later 
before the jury assembled, which, however, did not 
make the grand jury illegal.—State v. Jeffcoat, 8. C. 8. 
Oar., Feb. 16, 1887; 1S. KE. Rep. 440. 


74. CRIMINAL LAw—Instructions. A case will not 
be reversed when the instructions, taken together, ex- 
plain the law of the case.—Johnson v. State, 8. OC. Ala., 
Dec. Term, 1886; 1 South. Rep. 573. 


75. CRIMINAL Law—Intoxicating Liquors—Condemna- 
tion—Justice of the Peace. Under the Iowa code, 
proceedings before a justice of the peace to destroy in- 
toxicating liquors are criminal, and the jurisdiction is 
not affected by the value of the liquors.—State v. Arlen, 
8. C. lowa, March 10, 1887; 82 N. W. Rep. 267. 


76. CRIMINAL LAw—Mandamus —Appeal—Legality of 
Ordinance.———A mandamus will not lie to a recorder 
for not allowing an appeal from a judgment inflicting a 
fine for the violation of a city ordinance, when the 
validity of the ordinance was not contested before the 
judgment.—State v. Barthe, 8. C. La., March 21, 1887; 1 
South. Rep. 656. 


71. CRIMINAL Law—New Trial—Motion, when Made— 
Release of Prisoner. A motion for a new trial, made 
































at a subsequent time and six months after the prisoner 
was sent to the penitentiary, is void, and the warden of 
the penitentiary should not surrender the prisoner to 
the sheriff for trial after the motion is improperly sus- 
tained.—Hz parte, Holmes, 8. C. Neb., March 1, 1887; 82 N. 
W. Rep. 69. 
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78. CRIMINAL LAW—Perjury—Duplicity—Acts to Pre- 
vent Conviction. An indictment charging two false 
statements given under one oath is not bad. Acts of 
defendant to prevent a conviction may be given in evi- 
dence at the trial.—Cover v. Cam., 8. C. Penn., Feb. 14, 
1887; 8 Atl. Rep. 196. 


79. CRIMINAL LAW—Plea of Guilty—Payment of Fine— 
Appeal.———One who pleads guilty and voluntarily 
pays the fine cannot appeal.—State v. Barthe, 8. C. La., 
March 7, 1887; 1 South. Rep. 652. 


80. CRIMINAL LAW—Repeal of Statute. No penalty 
can be inflicted under a statute which has been re- 
pealed, unless a provision be made for that purpose.— 
Wheeler v. State, 8. C. Miss., March 7, 1887; 1 South. Rep. 
632, 


81. CRIMINAL LAw—Venue—Evidence. The venue 
must, in criminal cases, be proved absolutely. It is not 
sufficient that it may be inferred from the evidence.— 
Ryan v. State, Tex. Ct. App., Jan. 26, 1887; 38. W. Rep. 
547. 

82. CRIMINAL PRACTICE—Bill of Exceptions. A bill 
of exceptions to be considered on appeal must contain 
all the evidence given on the trial, and it must be so 
stated in the bill itself. A statement that it contains all 
the evidence offered is not sufficient.—Garrisen v. State, 
8. C. Ind., March 16, 1887; 11 N. E. Rep. 2. 


88. CRIMINAL PRACTICE — Evidence — Cross-Examina- 
tion of Accused—Harmless Error—Accomplice.———Offi- 
cers may detail the steps taken to arrest a defendant to 
establish the fact of his flight. It is a harmless error to 
cross-examine the accused as to a former homicide 
when his own counsel had previously proved that fact 
and that he had been honorably acquitted. The testi- 
mony of an accomplice need not be so thoroughly 
corroborated as to exclude the hypothesis of the inno- 
cence of the accused.—People v. Ogle, N. Y. Ct. App., 
March 1, 1887; 11 N. E. Rep. 53. 


84. CRIMINAL PRACTICE — Instruction—Larceny—Con- 
spirator. One indicted with one or more others is 
entitled as a matter of right to sever upon thetrial. It 
is error to instruct the jury that possession by the party 
accused of a domestic animal without a written trans- 
fer of such animal is prima facie evidence of the theft of 
such animal. The declaration of one of several con- 
spirators after the commission of the act, is not evi- 
dence against one, alleged, co-cOnspirator.— Willey v. 
State, Tex. Ct. App., Nov. 24, 1887; 3S. W. Rep. 570. 


85. CRIMINAL PRACTICE—“The Rule’’—Expert—Discre- 
tion—Burden of Proof—Insanity. Experts may be 
put “under the rule” at the discretion of the court. An 
expert cannot state his opinion as to the evidence unless 
he has heard the the whole evidence. He may, how- 
ever, answer questions as to a stated hypothetical case. 
When the defense relied on is a distinct affirmative 
proposition, the burden of proof is on the defendant. 
Insanity is adefense of that character. It is not the 
rule in Texas that if insanity is proved to have existed, 
it is presumed to continue.—Leache v. State, Tex. Ct. 
App., Nov. 18, 1887; 3S. W. Rep. 539. 


8. DEED — Construction — Description — Boundary. 
All the parts of a description in a deed must be 
made, if possible, to harmonize. If thatcannot be done 
the general must yield to the particlar description. 
“Up thesame,” referring to a stream and indicating two 
fixed monuments, means, without more, straight from 
the lower to the upper monument, and not along the 
meandering of the stream.— Wharton v. Brick, 8. OC. N. J., 
March 17, 1887; 8 Atl. Rep. 529. 


87. DEED—Quitclaim—Prior Equities—Lost Deed—Evi- 
dence, A quitclaim deed passes no title against the 
grantor’s prior unrecorded deed. The grantee of adeed 
having testified to its loss can prove its contents with- 
out showing that he has made search for it.—Pastel v. 
Ralmer, 8. C. lowa, March 9 1887; 88 N. W. Rep. 257. 


88, DESCENTS AND DISTRIBUTIONS—Collateral—Inherit- 
ance Tax—Apportionment—Statute of Limitations. 
































The right of the State to the collateral inheritance tax 
accrues on the death of the party, whose estate be- 
comes subject to it, and the State is barred unless a suit 
therefor is brought within twenty years thereafter. 
The tax is not apportionable and the lien therefor is 
lost, when a part of the land is judicially sold and 
realizes enough to pay the tax.—Mellon’s Appeal, 8. C. 
Penn., Jan. 3, 1887; 8 Atl. Rep. 183. 


89. DESCENTS AND DISTRIBUTIONS—Poss ession—Plead- 
ings. Anv irfegularity in proceedings on a rule to 
put the heir in possession of the estate will not be no- 
ticed in the absence of pleadings raising such issue, save 
in exceptional cases.—Calhoun v. McKnight, 8. ©. La., 
March 7, 1887; 1 South. Rep. 612. 


90. DOMICILE—Change—How Effected. To effect a 
change of domicile, a party must actually change the 
place of his home; an intention so to do is not sufficient- 
Acts in the case reviewed.—Pickering v. City Cambridge* 
8. J. C. Mass., March 23, 1887; 10 N. E. Rep. 827. 


91. DOWER — Equitable Estate. A widow is en- 
tilled to dower in land in which her husband had an 
equitable estate, having conveyed it in payment ofa 
debt before marriage, but regained possession under an 
agreement that.he might redeem it, which he did, but 
without receiving any reconveyance. His direction to 
the holder of the legal title to convey it to his son can- 
not defeat the widow’s right of dower.—Everitt v. Everitt, 
8. C. Iowa, March 10, 1887; 32 N. W. Rep. 273. 











92. EASEMENTS — Water-rights — Injury — Damages. 
Where a party agreed to carry the water from a 
spring to the farms of another to be used in watering 
stock there, held, that he was not bound to maintain 
the spring in the exact spot where it formerly existed, 
and if he supplied the water at another spot, the dam- 
ages for change of location would be the loss suffered 
by not having the water for the stock.—Chamberiain v. 
Baltimore, etc. R. Co., Md. Ct. App., Jan. 28, 1887; 8 Atl. 
Rep. 267. 


93. EASEMENTS — Ways—Abandonment. Interrup- 
tions in a right of way, continued long enough to raise a 
presumption on the question, are evidence for the jury 
of an abandonment of the right, but they do not consti- 
tute in law an abandonment.— Willey v. Norfolk South. R, 
Co.,8. C. N. Car., March 3, 1887; 1 8. E. Rep. 446. 


94. EJECTMENT—Agreement to Purchase — Non-pay- 
ment. An action to recover the possession of land 
by a vendor against the vendee for non-payment,is on no 
different footing from any other action for the recovery 
of the possession of land.—Allen v. Taylor, 8. C. N. Car., 
March 7, 1887; 1S. E. Rep. 462. 


95. EJECTMENT—Evidence— Statute. In an action 
to recover possession of land once forming part of an 
Indian reservation, a judgment cannot be founded upon 
quasi records of Indian tribes and other like document- 
ary evidence, which is not authenticated as original 
records, or as copies of such records. Ruling 
upon Wisconsin statute (Rev. Stat. Wis. § 38096) 
allowing claims for improvements.—Fowler v. Shafer, 
8. C. Wis., March 22, 1887; 32 N. W. Rep. 292. 














96. ELECTIONS—lIllegal Voting —Intoxicating Liquors. 
——One who casts more than one ballot on the question 
of granting iiquor licensesin a city is not liable, under 
Pub. St. Mass. ch. 7 §57.—Comv. Howe, 8. J.C. Mass., Feb. 
26, 1887; 10 N. E. Rep. 755. 


97. EMINENT DOMAIN — Condemnation — Ways — Pro- 
ceedings. The proceeding for condemnation of land 
for a public road were set aside, because the order did 
not state definitely the place of meeting of the survey- 
ors, and they did not meet at the place designated in the 
public notices.—In re Application of Joh , & ON. J., 
Feb. 17, 1887; 8 Atl. Rep. 113. 


98. EMINENT Domatn—Ditches — Damages — Jurisdic- 
tion. The supervisors of a town cannot appoint 
electors to appraise the damages sustained by a land 
owner by the construction of a ditch to preserve the 
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highway, until he has applied to them therefor, under 
thejWisconsin law.—State v. Bd. of Supervisors, etc., 8. C. 
Wis., March 22, 1887;382 N. W. Rep. 228. 


99. EMINENT DOMAIN — Excavations — Damages. 
After condemnation proceedings the railroad can exca- 
vate its right of way for its track, and isnot liableto an 
adjacent property owner therefor.—New Orleans, etc. Co. 
v. Brown, 8. C. Miss., March 6, 1887; 1 South. Rep. 637. 


100. EMINENT DOMAIN— Land for Sewerage — Lease — 
Trespass. —Where a city takes land for purposes of 
sewerage, under the Massachusetts law, the fee vests in 
the city, and the owner of the land so taken cannot 
maintain trespass against one holding the land under 
the city.—Page v. 0’ Toole, 8. J.C. Mass., March 23, 1887; 
10 N. E. Rep. 851. 


101. Equiry— Answer — Offering — Evidence. The 
rule of equity, requiring more than one witness to over- 
throw the denials of the answer, does not apply unless 
the denials are positive.— Touline v. Clarke, 8. C. Miss., 
March 7, 1887; 1 South. Rep. 624. 


102. Equiry—Attachment— Judgment—Attorney. 
An equitable interest in land, held by title bond is not 
affected by an attachment, nor by a decree rendered in 
a case in which the holders of the legal title are not par- 
ties. A judgment debtor who has allowed his merely 
equitable interestin land to be sold upon execution, 
*has rented the land from the purchaser, his creditor, and 
let the matter lie for years, can only have the sale set 
aside by paying the judgment. And the satisfaction of 
the judgment has precedence of the attorney’s lien on 
the land.—Blackburn v. Clarke, 8. C. Tenn., 1887; 3 8. W. 
Rep. 505. 


108. Equity — Practice. One of two defendants 
cannot be compelled by motion to submit his docu- 
ments to the inspection of his co-defendant. The lat- 
ter’s purpose can only be accomplished by a cross-bill. 
—Evans v. Staples, N. J. Ct. Chan., March 19, 1887; 8 Atl. 
Rep. 528. 


104. Equity—Practice. An amendment of an an- 
swer setting up the statute of faruds, will be allowed 
after complainant’s testimony has all been given.—Hans 
v. Barnegot, etc. Co., N. J. Ct. Chan., March 25, 1887;8 Atl. 
Rep. 531. 


105. Equiry—Practice—Amendment. A complain- 
ant should be allowed to file an amended bill after the 
answer and cross-bill have come in, so as to meet the 
issues made in those pleadings.—Horn v. Clements, N. J. 
Ct. Chan., March 2, 1887; 8 Atl. Rep. 530, 


106. Equiry—Quieting Title— Heirs— Tax-title. An 
heir cannot acquire the whole title against; his co-heirs 
by buying the land at a sale for taxes.—Foz v. Coon, 8. C. 
Miss., March 7, 1887; 1South. Rep. 629. 


107. Equiry — Rescission of Executed Contract. 
Equity will not rescind an executed contract when the 
parties have afull and complete remedy at law, espe- 
cially when the interests or third persons have become 
involved,— Travis’ Appeal, 8. C. Penn., March 14, 1887; 8 
Atl. Rep. 601. 


108. ERRoR—Writ of — Assignment of Errors.——In 
the Supreme Court of Illinois, errors must be assigned 
on the record itself. An assignment of errors in the ap- 
pellate(intermediate) court, does not create a joinder 
in error in the supreme court.—B v. Savage, 8. C. 
IlL., Jan. 22, 1887; 11 N. E. Rep. 66. 


109. EsSToPpPEL—Admissions — Bringing Suit. Ad- 
missions cannot create a title. They are, at most, evi- 
dence of titleto be weighed by the jury.—Sullivan v. 
Conway, 8. O. Ala., Feb. 1, 1887; 1 South. Rep. 647. 


110. EVIDENCE—Assault and Battery—Self-defense.— 
The defendant in a case of assault and battery may 
show that, upon his asking the plaintiff why he had 
slandered him, the plaintiff suddenly thrust his hand in 
his pocket; that plaintiff was of a quarrelsome and vio- 
lent disposition, and had made threats of personal vio- 
lence against the defendant to justify himself in knock- 






































ing the plaintiff down as a matter of self-defense.— 
Keep v. Qualiman, 8S. C. Wis., March 22, 1887; 32 N. W. Rep. 
233. 


lll. EVIDENCE—Criminal Law — Confession — Duress. 
Where the defendant is of weak mind, and has 
been whipped several times, and was locked up when 
she made her confessions, they will be excluded, as 
made under duress.—Hosber v. State, 8. CO. Ala., Feb. 3, 
1887; 1 South. Rep. 574. 


112. EVIDENCE—Statement of Employee—Res Gestzx. 
Where, immediately after the plaintiff fell from a 
horse car, the conductor thereof said it was his fault, 
and that he was very sorry, it was held that this was 
not admissible as part of the res geste.— Williamson v. 
Cambridge R. Co.,8. J. C. Mass., Feb, 26, 1887; 10 N. E. 
Rep. 790. 


113. EVIDENCE—Written Instrument. An affidavit 
that plaiutiff,the mother of defendant, before and at 
the time of taking the bond sued on, had agreed that 
she would only want the interest on the bond, and that 
defendant might have the bond at her death, was held 
not to be a sufficient affidavit of defense, as the aftidavit 
and any evidence tending to support it must needs be 
parol evidence, which cannot be received to vary a 
written contract, there being no averment of fraud, ac- 
cident or mistake.— Yeager v. Yeager, 3. C. Penn., Feb. 
21, 1886; 8 Atl. Rep. 579. 


114. EXECUTION—Land—Growing Crops—Trespass.— 
Growing crops are part of the realty, and cannot be sold 
on executiou as personalty, und a purchaser thereof 
under such a sale,in entering on the land,is a tres- 
passer.—Ellithorpe v. Reidesil, 8. C. lowa, March 12, 1887; 
32 N. W. Rep. 238. 


115. EXECUTION — Redemption. An execution 
debtor can redeem his equity of redemption, or, in 
other words, his right to redeem upon a previous exe- 
cution sale.—Harrison v. Welmering, 8S. C. Iowa, March 
10, 1887; 32 N. W. Rep. 279. 


116. EXECUTION—Stay- bond. Where a judgment in 
a county court is not paid in the time limited after a 
stay-bond is given, execution should be issued against 
the judgment debtors and their sureties in the bond, 
describing them as such.—State v. Fleming, 8. C. Neb., 
March 1, 1887; 32 N. W. Rep. 73. 


117. EXECUTORS—Account—Party Interested. Only 
the party interested in the estate can cite the executor 
to file an account.—Appeal of Beeber, 3. C. Penn., Feb. 7, 
1887; 8 Atl. Rep. 191. 


118. EXECUTOR—Damages—Exemplary Damages. 
An executor who had tuken possession of a lot of old 
iron, which he supposed to belong to his testator, is not 
liable for exemplary damages for doing so.— Wentworth 
v. Blackman, 8. C. lowa, March 11, 1887; 832 N. W. Rep. 311. 























119. EXECUTORS—Devastavit. An executor, or ad- 
ministrator, is liable as for a devastavit for committing 
for collection to a person whom he does not know, a 
note payable to him officially and indorsed by him offi- 
cially.—Davis v. Chapman, Va. Ct. App., March 2%, 1887; 
158. E. Rep. 472. 


120. EXECUTORS—Equity—Practice — Parties. In a 
biil in equity against executors for an account, and a 
settlement of the trust, all the executors are necessary 
parties. If.the defect of parties is apparent, the de- 
fendants may demur; otherwise the want of parties 
should be pleaded, and such a pleais a plea in bar.— 
Howth v. Owens, U. 8. OC. C. (Ga.), Jan. 4, 1887; 29 Fed. Rep. 
722. 


121, EXECUTORS—Fraudulent Conveyance — Insolvent 
Estate—Suit by Creditors. The executor or admin- 
istrator is the proper party to sue for property con- 
veyed by the deceased in fraud of his creditors; if he 
refuses, a creditor cannot sue for it for his own use to 
the exclusion of other creditors; quere, whether he 
can do it for the benefit of all the creditors.—Frost v. 
Libby, 8. J. O. Me., Feb. 8, 1887; 8 Atl. Rep. 149. 
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122. ExECUTORS—Loan of Money— Mortgage—Execu- 
tor’s Debt. A party loaning money to an executor 
on a mortgage held by the estate for the benefit of the 
estate, is only entitled to be repaid out of the proceeds 
of the sale under the mortgage; but one receiving prop- 
erty of the estate in payment of the executor’s per- 
sonl debt may be required to refund.—Dancy v. Duncan, 
8. OC. N. Car., March 7, 1887; 18. E. Rep. 455. 


123. EXECUTORS—Powers—Sale of Land. A power 
vested by will in an executor to sell land, does not ex- 
pire when the personal estate is all settled up, but con- 
tinues until the land is apportioned either by the de- 
visees themselves or by the action of a court.—Hoffman 
v. Hoffman, Md. Ct. App., Feb. 18, 1887; 8 Atl. Rep. 466. 


12%. EXECUTORS— Residuary Legatee — Debts. An 
executor who, as residuary legatee, has given bond to 
pay the debts and legacies, cannot on scire facies show 
that the estate was exhausted by paying a debt of his 
own against it.—Jenkins v. Wood, 8. J.C. Mass., March 
23, 1887; 10 N. E. Rep. 818. 


12%. ExXECUTOR—Settlement—Decree. If an execu- 
tor (or administrator) makes a settlement which shows 
a balance in his favor, and the settlement is confirmed 
without objection, and the money is paid to him by the 
proper parties, the court will not upon their petition re- 
open the decree confirming the sale, it being a final de- 
cree as to the executor.— Bradley v. Bradley, Va. Ct. App., 
March 2, 1887; 18. E. Rep. 477. 


126. FALSE IMPRISONMENT—Arrest Without a Warrant. 
——One who has been arrested for drunkenness with- 
out a warrant, by an officer, whose right or duty it was 
to carry him before a magistrate, can maintain no ac- 
tion against the officer, if he requested or consented to 
his discharge.—Caffrey v. Druggan, 8. J. C. Mass., March 
23, 1887; 11 N. E. Rep. 96. 


127. FEES—Clerk of the Court—Iowa Code. Where 
the clerk of the court receives a salary and the fees of 
his office, he is only entitled to those fees set out in 
Code Iowa, § 3781.—Palo Alto Co.v Burlingame, 8. C.lowa, 
March 10, 1887; 832 N. W. Rep. 259. 


128. FEES—Clerk of Court—Settlement of Estates. 
Under Iowa code, the clerk of the circuit court for his 
services in the settlement of any estate, where no ac- 
tions are brought by or against the administrator, can 
only charge the fee allowed in § 3787.—Packer v. Corlett, 
8. C. Iowa, March 11, 1887; 32 N. W. Rep. 271. 


129. FENCES—Railroad—Cities and Towns. A rail- 
road company cannot fence in its track in cities and 
towns where it is crossed by streets, although the gen- 
eral law requires it to fence its track and makes no ex- 
ception.—Blandford v. Minneapolis, ete. Co., 8. C. Iowa, 
March 11, 1887; 32. N. W. Rep. 357. 


130. FIRE INSURANCE—Mortgage— Renewal —- Forfeit- 
ure. A policy which prohibits a discontinuance of 
the work, is not violated by a temporary suspension for 
repairs or for want of material with which to operate. 
If a mortgage is made in violation of the terms of a pol- 
icy, and when the policy expires it is renewed for an- 
other year, during which the loss occurs, the policy is 
not thereby forfeited, and the insured can recover.— 
Lebanon, etc. Co. v. Leathers, 8. C. Penn., Feb. 23, 1887; 8 
Atl. Rep. 4%. 


181, FIRE INSURANCE—Proof of Loss—Statement of In- 
sured. A statement by insured of the origin of the 
fire, that it was not caused by his fraud or fault together 
proof of the loss is sufficient.—Howard, etc. Co. v. Hocking’ 
8.0. Penn., March 7, 1887; 8 Atl. Rep. 592. 





























182, FIRE INSURANCE—Rescission. One who wishes 
to rescind a contract for fire insurance is liable for so 
much of the premium as had matured, or been earned, 
before the rescission.— American, etc. Co. v. Garrity, 8. C. 
Iowa, March 15, 1887; 82 N. W. Rep. 356. 


188. FIXTURES — Mortgage — Machinery. In Ala- 
bama, as between mortgagor and mortgagee, the mere 
use of machinery in a cotton-mill not necessarily so an - 











nex the machinery thereto as to include it in tae mort- 
gage.—Rogers v. Prattville M. Co., 8. C. Ala., Feb. 15, 1887; 
1 South. Rep. 643. 


13%. FIXTURES—Removal. A mortgagor in posses- 
session who, to enlarge his business, puts in new ma- 
chinery which is attached to the freehold, cannot re- 
move such machinery previous to foreclosure.—Fot v. 
Gooch, 8. C. N. Car., March 16, 1887; 1S. E. Rep. 525. 


135. FORCIBLE ENTRY AND DETAINER—Pleading.——- 
In a complaint for forcible entry and detainer it is suffi- 
cient, in Washington Territory, to aver.that there was a 
lease describing it, that defeadaut went into possession, 
thatthe notice for terminating the tenancy prescribed 
by the lease was given, and that the defendant refused to 
vacate.—Chambers v. Hoover, 8. C. Wash. Terr., Jan. 26, 
1887 ; 138 Pac. Rep. 466. 


136. Fraup—Chattel Mortgage—Criminal Law— Vari- 
ance. Thereis a fatal variance between a chattel 
mortgage and an indictment for fraudulently disposing 
of the chattels under a statute,if the former describes 
the chattels as ‘“‘a crop of cotton to be raised, etc.,’’ and 
the latter describes the chattels as “four bales of cotton.” 
—Honeycutt v. State, Tex. Ct. App., Feb. 9, 1887; 3 8. W. 
Rep. 716. 


137. Fraup—Confidential Relations. A deed will 
be set aside for fraud if it is made by an aged person 
upon the solicitation of her agent, who induced her to 
believe that it wasonly a power of attorney to enable 
him more conveniently to transact her business.—June 
v Willis, U. 8. C. C. (N. Y.), Jan. 12, 1887; 80 Fed. Rep. 11. 


188. FraupD—Rescission of Contract—Judgment. 
Where a party by fraud is induced to accept a note in 
payment of an account, and after discovering the fraud 
obtains a judgment on the note, he cannot sue on the 
original account.—Ricker v. Adams, 8. C. Vt., March 3, 
1887 ; 8 Atl. Rep. 278. 


139. Fraup—Sale of Land—Misrepresentation — Dam- 
ages. A misrepresentation made by the vendor of 
land of a material fact, on which the vendee relies, and 
which the vendor knows to be untrue, is actionable; 
bunt astatement, merely amounting to an opinion as to 
the adaptability of the land is not actionable, unless 
the vendor prevents the vendee from examining the 
property by some fraudulent means. In such cases, the 
damages are the difference between the value of the 
land as it is and its value had the representations been 
true.— Williams v. McFadden, 8. C. Fla., Feb. 28, 1887; 1 
South. Rep. 618. 


140. FrauD—Warranty—Expert—Practice— Newly-dis- 
covered Evidence. When machinery is sold under 
an express warranty, the further representations of the 
agent of the vendor cannot be given in evidence. An 
expert machinist may testify as to whether the fault 
complained of was that of the machinery or the unskill- 
ful manner in which it was operated. A new trial will 
not be granted for newly-discovered evidence that is 
merely cumulative.—Chandler v. Thompson, U. 8. C. C. (N. 
Car.), November Term, 1886; 30 Fed. Rep. 38. 


141. FRAUD—STATUTE OF. Where a verbal contract, 
not to be performed within a year is made, part per- 
formance which will take it out of statute of limitations 
in equity will not have that effect at law.—Henry v. Wells, 
8. C. Ark., March 19, 1887; 38. W. Rep. 687. 


142, FRAUDS—STATUTE OF—Agent—Memorandum. 
A memorandum on his books by a real estate agent, 
showing the date of sale and price, but omitting terms 
of payment, made after notice of asale to another party, 
does not satisfy the statute of frauds.—Zlliott v. Barrett, 
8. J. C. Mass., March 23, 1887; 10 N. E. Rep. 820. 


148. FRAUDS—STATUTE OF—Land— Possession—Agree- 
ment by Parol. Where a vendee verbally agrees to 
pay off an incumbrance on the land, and the vendor 
conveys the land to the vendee’s sons and delivers to 
them possession thereof, such agreement does not come 
under the statute of frauds.— Waldron v. Laird, 8. C. 
Mich., Feb. 15, 1887; 82 N. W. Rep. 29. 
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144, FRAUDULENT CONVEYANCE—The sale of the whole 
of his estate bya failing debtor to his brother for his 
unsecured notes, such brother being of scant financial 
responsibility, is fraudulent, and is not saved by the fact 
that under the agreement the notes, were to be turned 
over to a trustee for the benefit of the vendor’s cred- 
itors.—Robinson v. Frankel, 8. C. Tenn., Feb. 25, 1887; 3 8. 
W. Rep. 652. 


145. FRAUDULENT CONVEYANCE—Husband and Wife— 
Witness. A husband who receives his wife’s money 
as her trustee may well invest it in real estate, taking 
title in her name. , If a decision rests chiefly upon the 
evidence of a single witness the appellate court will defer 
very greatly to the opinion of the trial judge who had 
the opportunity of seeing the witness face to face, and 
therefore better qualified to judge of his credibility.— 
Cox v. Cox, 8. C. Mo., Feb. 28, 1887; 38. W. Rep. 585. 


146. FRAUDULENT CONVEYANCES— Delivery of Posses- 
sionj— Subsequent Creditors. A sale of personal 
property should be accompanied by a change of pos- 
session, or such as from the character of the goods 
would be expected in the case of a real and honest sale 
to indicate to all the change of ownership; this ques- 
tion, where the facts are established, is for the court. 
A transfer is only void as to those creditors whom it 
was intendod to defraud, existing or subsequent.—Buck- 
ley v. Duff, 8. C. Penn., Feb. 7, 1887; 8 Atl. Rep. 188. — > Bhis 


147. FRAUDULENT CONVEYANCES — Father and Son. 
‘Where a son claimed goods under an alleged con- 
veyance by the father in compensation for work done 
by him for his father for years previous, in a suit by an 
attaching creditor of the father, in which the son inter- 
vened, it was held that it was a proper question for a 

ury whether the alleged conveyance was fraudulent in 
fact, asno accounts between father and son had been 
kept and there had been money payments between 
them.—Saar v. Fuller, 8. C. Iowa, March 16,1887; 32 N. W. 
Rep. 405. 


148. FRAUDULENT CONVEYANCES—Vendor’s Possession 
—Question for Jury. ‘When A in embarrassed cir- 
cumstances sold a horse to B, but continued to use it 
and subsequently sold it to C, in an action of replevin 
by B against C, the bona fides of both sales are questions 
for the jury.—Maher v. McClellan, 8. OC. Penn., Feb. 7, 
1887; 8 Atl. Rep. 174. 

149. GARNISHMENT—Benevolent Societies—Death Ben- 
efit. ‘An insurance benefit, payable on the death of 
@ member by a benevolent society, under Massachu- 
settes law, cannot be garnished.— Saunders v. Robinson, 8. 
J. O. Mass., March 23, 1887; 10 N. E. Rep. 815. 


150. GARNISHMENT—Fraud—Disposition of Goods. 
One who conspires with a debtor to defraud the latter’s 
debtors, may be liable for the value of the property re- 
ceived by him from the debtor with iuterest thereon, 
though he may have disposed of it before the garnish- 
ment.—Risser v. Rathburn, 8. C. lowa, March 7, 1887; 32 N. 
W. Rep. 198. : 


151. GUARANTY—Joint and Several Contracts. In 
an action on a guaranty of a contract of another party 
to faithfully account for money, it is no defense to show 
that other parties are also liable for a part or the whole 
of theAlebt, the guaranties being joint and several.— 
People v. Lee, N. Y. Ct. App., March 1, 1887; 10 N. E. Rep. 
884. 


152. GUARDIAN AND WARD—Removal—New Guardian— 
Settlement. In Alabama, if the mother of an infant 
ward removes with him to another county, a new guard- 
ian may be appointed in that county, and such appoint- 
ment operates a removal of the former guardian, who 
may be required to settle his accounts and turn over the 
estate to the new guardian.— Moses v. Faber, 8. C. Ala., 
Feb. 16, 1887; 1 South. Rep. 587. 


158. HABEAS CoRrPUs—Capias Ad Respondendum—Res 
Adjudicata. If the affidavits upon which an order 





























for bail is made fairly presents the question, whether the 
case is proper for a capias, the action of the judge 





thereon cannot be reviewed on habeas corpus. The doc- 
trine of res adjudicata does not apply to the summary 
determination of motions, which are merely incidental 
to a suit, when such action is not reviewable by a higher 
court.—Selz v. Presburger, 8. C. N. J.. Feb. 17, 1887; 8 Atl. 
Rep. 118. 


154. HABEAS CoRPUS — Constitutional Law — Police 
Power—Intoxicating Liquors. A prisoner, held by a 
sheriff under State laws, will not be released upon habeas 
corpus by a federal court unless, it appears that there is 
an irreconcilable antagnoism between the federal law 
and the State law under which he jis held. A State un- 
derits police power, may declare certain occupations to 
be hurtful and against public policy. The right to sell 
intoxicating liquors is not guaranted to citizens by the 
constitution of the United States,—Jn rg Hoover, U. 8. D- 
C. (Ga.), March 1, 1887; 30 Fed. Rep. 51. 


155. HUSBAND AND WIFE — Acknowledgment—Deed— 
Certificate—Professional Propriety. The deed of a 
married woman who resides outside of Illinois and owns 
land within it is sufficiently acknowlegded within the 
statute of that State, if the certificate shows that upon 
privy examination she acknowledged that she “exe- 
cuted the deed freely and without compulsion from any 
one, fully understanding the contents.” The husband 
should also execute such a deed though his name need 
not appear in the body ofit. A reference in a printed 
argument in the Supreme Court of the United States to 
facts which do not appear in the record is a breach of 
professional propriety.—Schley v. Pullman, etc. Co., U. 8. 
8. C., March 7, 1887; 7 8. C. Rep. 730. 


156. HUSBAND AND WIFE—Book-account. The wife 
cannot be joined with the husband in an action on book- 
account to recover for her services during coverture.— 
Goodale v. Frost, 8. C. Vt., March 10, 1887; 8 Atl. Rep. 280. 











157. HUSBAND AND WIFE—Funeral Expenses. The 
estate of a married woman is liable for her funeral ex- 
penses, though she may leave a husband.—Petition of 
Johnson, 8. C. R. I., Jan. 29, 1887; 8 Atl. Rep. 248. 





158. HUSBAND AND WIFE—Separate Maintenance—Sum 
in Gross. In a petition for a separate maintenance, 
the probate court cannot award a sum in gross to the 
wife, but when this is done and assented to by both par- 
ties and the money is paid to the wife and she never 
offers to return it, she is uot aggrieved and cannot ap- 
peal.—Doole v. Doole, 8. J. C. Mass., March 23, 1887; 10 N. 
E. Rep. 811. 


159. HUSBAND AND WIFE — Will — Provision for Hus- 
band. Where a married woman gave alegacy to her 
husband, in full of all demands against her estate, and 
devised all her lands to others, she thereby disposed of 
her real estate so that he had no interest in it, under 
Massachusettes laws.—Barke v. Colbert, 8. J. C. Mass., 
Feb. 26, 1887; 10 N. E. Rep. 753. 


160. INFANT—Mortgage — Negligence—Avoidance. 
The right to avoid a mortgage made by an infant is per- 
sonal, and cannot be exercised by his assignee in insolv- 
ency after he comes of age.—Mangfield v. Gordon, 8. J. 
C. Mass., Feb. 26, 1887; 10 N. E. Rep. 773. 


161. INFANT — Taxation — Constitutional Law. 
Where, by law, infants can redeem from the State their 
land sold for taxes within one year after they come of 
age, the legislature cannot take away that right.— Moody 
v. Hoskins, 8. C. Miss., March 17, 1887; 1 South. Rep. 622. 


162. INJUNCTION — Nuisance — Injury to Health. 
Under the Georgia code, a party may enjoin a nuisance 
which injures his health, regardless of whether it is a 
public or private nuisance and whether he suffers 
special damage.—De Vaughn v. Minor. 8. C. Ga., Feb. 26, 
1887; 1S. E. Rep. 433. 


168. INSOLVENCY—Fraudulent Preference—Massachu- 
setts Law. Where a debtor is, sued, and makes an 
offer of compromise to his creditors, and employs an 
attorney in the suit, who expedites the suit so that the 
suing creditors obtain a judgment and levy on his prop- 
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erty, under the Massachusetts law the debtor is deemed 
to have made a fraudulent preference.—Sartwell v. 
North, 8. J. C. Mass., March 22, 1887; 10 N. E. Rep. 824. 


164. INSOLVENCY —Guardian— Claim not Adjudged. 
A claim of a ward is not provable against the 
guardian’s estate in insolvency, when the amount due 
has not been determined in the probate court.—Murray 
v. Wood, 8. J. C. Mass., March 23, 1887; 10 N. E. Rep. 822. 





165. INSURANCE—Fire — Change of Interest. A 
mortgage of the insured’s interest, and a judgment, 
which became a lien thereon, is a good defense to a suit 
on a policy of fire insurance, which by its terms was 
avoided by any change of title or any incumbrance on 
the property.—Hicks v. Farmers’ Ins. Co., 8. C. Iowa, 
March 7, 1887; 32 N. W. Rep. 201. 





166. INSURANCE—Fire—Other Insurance—Waiver. 
Where a fire insurance policy provided it should be 
void if other insurance was taken without the company’s 
assent in writing, a subsequent insurance avoids 
the policy, where the defendant’s agent dissented from 
it when informed of it, though he had offered to take 
additional insurance, and his instruction to send in 
proofs of the loss was not a waiver.—Bonneville v. West. 
Assur. Co., 8. C. Wis., March 1, 1887; 32 N. W. Rep. 34. 


167. INSURANCE—Fire—Premiums—Extension of Time 
‘—Custom. Where it is an established custom’ be- 
tween the parties that the insured shall not pay his 
premium for a month, and the agent is the debtor of 
the company for the premiums, which he is not expect- 
ed to pay for a month, a failure to pay the premium on 
the day it is due will not forfeit the right to recover for 
a loss, a condition in the policy to the contrary not- 
withstanding.—Lebanon M. I. Co. v. Humes, 8. C. Penn., 
Oct. 4, 1886; 8 Atl. Rep. 163. 


168. INSURANCE—Life — Assignee —Insurable Interest. 
Where a life insurance policy is payable to an 
assignee on proof of his interest, such interest must be 
alleged and proved.— Alabama, etc. Co.v. Mobile M. I. Co., 
8. C. Ala., Feb. 15, 1887; 1 South. Rep. 561. 


169. INSURANCE — Life —Insurable Interest — Appeal. 
‘Where one has an insurable interest in the life of 
another, the amount whereof is not questionea on the 
trial, it is too late to raise the question on appeal.—Mc- 
Arthur v. Chase, 8. C. Penn., Feb. 14, 1887; 8 Atl. Rep. 204. 














170. INSURANCE—Life—Premium Note—Foreign Com- 
pany. A premium note,givenfor the premiumon a 
life insurance policy to avompany, which has not com- 
plied with the law and is not authorized to do business 
in the State, is void as between the parties to it.— Barbar 
v. Boehm, 8. C. Neb. March 16, 1887; 82 N. W. Rep. 221. 





171. INTOXICATING LIQUORS—Municipal Court of Bos- 
ton. The municipal court of Boston has jurisdiction 
of the offense of keeping intoxicating liquors, with the 
intent to sell the same unlawfully.—Com. v. Murray, 8. J. 
C. Mass., Feb. 26, 1887; 10 N. E. Rep. 802. 


172. JUDGMENT—OCorrecting Entry. A court has 
power to correct the entry of a judgment only to make 
it conform to the actual judgment rendered, and such 
correction may be made after a year after notice of 
judgment rendered.— Williams v. Hayes, 8. C. Wis., March 
1, 1887; 32 N. W. Rep. 44. 


178. JUDGMENTS—Foreign—No Service. A foreign 
judgment in personam is void, when defendant was not 
served, did not appear, and had no notice of the suit.— 
Grover § B. Co. v. Radcliffe, Md. Ct. App., Jan. 28, 1887; 8 
Atl. Rep. 265. 


174. JUDGMENT—Opening—Loose Declarations—Set-off 
+Book-account. Loose declarations of a payee of 
a note that the money was a gift to the maker, are not 
sufficient to open a judgment thereon against the testi- 
mony of the holder and the evidence of the note itself. 
A book-account between the parties is not a good set- 
off to a judgment.—Gardner’s Appeal, 8. C. Penn., Nov. 
15, 1886; 8 Atl. Rep. 176. 




















175. JUDGMENTS — Payment—Priority. Judgments 
for the purchase money of land, which were assigned 
by the vendor to his wife, but entered satisfied on the 
record, will not have priority over other judgments 
against the vendee in the distribution of the proceeds 
of the sale of the land under a judgment against the 
vendor, who had bought the land back.—Moseby’s Ap- 
peal, 8. C. Penn,, Oct. 4, 1886; 8 Atl. Rep. 165. 


176. JUDGMENT — Setting Aside—Infancy. A judg- 
ment may be set aside on motion for irregularity, but 
not for fraud. That requires a separate suit. An ad- 
ministrator’s sale, made by order of court in a suit in 
which infants were parties, but not then known to be 
under age, will not be set aside for that cause alone at 
the instance of one of such infants, who was, when 
served with process in the case, eighteen years old.— 
Syme v. Trice, 8. C. N. Car., March 7,1887;1 8. E. Rep. 480. 





177. JuRORS — Constitutional Law — Extradition — In- 
dictment — Gaming. In Washington Territory, 
women are not competent jurors, although they may 
be competent electors. The title of an act merely 
designating the section it is designed to amend does 
not express the object of the statute, within the require- 
ments of the constitution. A prisoner, extradited from 
one State to another, may be tried on a slightly different 
charge from that on which the extradition was ob- 
tained. An indictment, charging a prisoner with carry- 
ing on the swindling game of “twenty-one, or top and 
bottom dice,” is sufficient, without further description. 
A married woman is not a householder, and, therefore, 
incompetent as a grand juror.—Harland v. Territory, 8. 
C. Wash. Ter., Feb. 3, 1887; 18 Pac. Rep. 453. 


178. JUROR—Disqualification—New Trial.—The disqual- 
ification of ajuror is no ground for a new trial, unless 
the party inquired about it before the trial and was mis- 
informed.—Ryan v. Riverside, etc. Mills, 8. C. R. 1., Jan. 22, 
1887; 8 Atl. Rep. 246. 





179. JusTICE—Jurisdiction. A justice has no civil 
jurisdiction except by statute. He can take nothing by 
implication, except what is necessary to carry into 
effect his express powers. He cannot set aside a sale 
made under execution.—Dunnagan v. Shaffer, 8. C. Ark., 
March 12, 1887; 38. W. Rep. 522. 


180. JUSTICES—Jurisdiction—Mortgage of Crops. 
In Arkansas, justices have jurisdiction to the amount of 
one hundred dollars in cases of trover and conversion. 
A tenant cannot mortgage his crop so as to jeopardize 
the landlord’s claim for rent.—Parkes v. Webb, 8. C. Ark., 
March 12, 1887; 38. W. Rep, 521. 


181. JUSTICE —Jurisdiction — Proceedings. When 
jurisdiction appears, all matters relating to the form of 
procedure in justice’s courts should be construed with 
great liberality.—Cook v. Hester, 8. C. Neb., March 1, 1887; 
32 N. W. Rep. 72. 


182. LANDS — Public Lands — Improvements — Agree- 
ment for Conveyance. Where A has improved pub- 
lic land, taken up by him as a timber claim, ard sells 
the property to B, uuder an agreement that B shall 
homestead it, and then convey eighty acres to A; B, 
after he has obtained his patent, will be required to 
carry out the agreement.—Carkins v. Anderson, 8. C. 
Neb., March 1, 1887; 32 N. W. Rep. 155. 


183. LANDLORD AND TENANT — P< ion — Damag 

If the landlord makes a lease, and the tenant can- 
not get possession, and thereby his business is broken 
up, the damages are the difference between the lease 
and the actual rental value; but if the landlord knew 
the tenant intended to carry on his old business there, 
then the damages are the actual injury to his business. 
—Poposkey v. Munkwitz, 8. C. Wis., March 1, 1887; 82 N. W. 
Rep. 35. 


184. LETTERS PATENT—Insolvency—Asssignment. 
Under Massachusetts laws, letters patent pass under an 
assignment in insolvency.— Barton v. White,8. J. O. 
Mass., March 23, 1887; 10 N. E. Rep. 840. 
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185. LIBEL—Words Relating to Articles—Special Dam- 
ages. Words, relating to Articles made, produced, 
furnished or sold by a person, are not actionable, with- 
out special damage.—Dooling v. Budget Pub. Co., 8. J. C. 
Mass., March 28, 1887; 10 N. E. Rep. 809. 


186. LIBEL—Words with Two Meanings. Where 
the words used in a libel are reasonably capable of two 
meanings, the jury should decide which meaning was 
intended. Where they are ambiguous, the court should 
so instruct the jury.—Pitttsburgh, etc. R. Co. v. McCurdy, 
8. C. Penn., Feb. 7, 1887; 8 Atl. Rep. 230. 


187. LIMITATIONS—STATUTE OF— Fraud — Discovery— 
Quieting title. An action for relief on the ground of 
fraud must be brought within four years after the dis- 
covery thereof; but an action to redeem land from a 
judicial sale, brought by a junior incumbrancer, must be 
brought within four years thereafter.—Parker v. Kuhn, 
8. C. Neb., March 16, 1887; 32 N. W. Rep. 74. 


188. LIMITATIONS—STATUTE OF—Fraudulent Conceal- 
ment—Principal and Surety. Where one by fraud 
or fraudulent concealment prevents another from ob- 
taining knowledge of facts constituting a cause of action 
against him, though the cause of action does not grow 
out of the fraud alleged, the statute of limitations does 
not begin to run till the discovery of the cause of action ; 
and a surety is bound by the fraudulent action of his 
principal.—Bradford v. McCormick, 8.C. Iowa, March 8, 
1887; 32 N. W. Rep. 93. 


189. LIMITATIONS—STATUTE OF—Guardian— Failure to 
Account— Sureties. An action against a guardian 
and his suretiesis not effected by the statute of limita- 
tions till he has rendered his account.—Nunnery v. Day, 
8. C. Miss., March 7, 1887; 1 South. Rep. 636. 


190, LIMITATIONS—STATUTE OF—Payment of Surety — 
Credit Given. In an action on a promissory note 
against a surety thereon, an agreement that a payment 
made by the surety on another liability, where the 
plaintiff was the principal debtor, should be credited on 
the note, will take away the bar of the statute of 
limitations.—State Nat. Bk. v. Harris, 8. OC. N. Car., March 
7, 1887; 1S. E. Rep. 459. 


191. LIMITATIONS—STATUTE OF— Promissory Note —In- 
dorsement of Payment. An indorsement of a pay- 
ment on a promissory note, standing alone, is not suffi- 
cient proof of an actual payment.— Cleveland v. Di e, 
8. C. Vt., March 7, 1887; 8 Atl. Rep. 279. 


- 192. LIMITATIONS— STATUTE OF—Trustee —Cestui Que 
Trust. When the cestui que trust is in possession of 
the property as his own, the statute of limitations will 
not run against him in favor of the trustee; where the 
statute has begun to run in favor of the cestui que trust, 
it will not be suspended by the death of the trustee.— 
Clark v. Clark, 8. C. Neb., March 9, 1887, 32 N. W. Rep. 157. 


193. MANDAMUS — Courts — County Treasurer — State 
Fund. The court of common pleas of Alleghany 
county, may issue a mandamus to the county treasurer 
to pay State funds in his hands to one entitled to it, who 
has no other legal remedy.—Joos v. McCandless, 8. O. 
Penn., Nov. 15, 1886; 8 Atl. Rep. 159. 


194. MaNDAMUS—Justice—Entry on Docket. A per- 
emptory mandamus will not lie to make a justice of the 
peace enterjah adjournment on his docket, when the 
judgment and his statement show he never made it.— 
State v. Van Ello, 8. C. Wis., March 1, 1887; 32 N. W. Rep. 
82. 

195. MANDAMUS — School-board — Proceedings — Oral 
Testimony. When, in mandamus proceedings to com- 
pel the removal of a school-house, the minutes of the 
school-board show that a motion was adopted, but do 
not show what the motion was, their secretary may tes- 
tify that it was an order for the removal.—Morgan v. 
Wilfley, 8. C. Iowa, March 10, 1887; 32 N. W. Rep. 265. 

196. MARRIED WOMEN — Separate Statutory Estate— 
Husband’s Debt. In Alabama, a moftgage by a 









































married woman and her husband of her separate stat- 
utory estate to secure his debt, followed by an absolute 





conveyance in payment thereof, and a subsequent con- 
veyance to the husband with a mortgage by husband 
and wife to secure the puchase money, are all void.— 
Heard v. Hicks, 8. 0. Ala., Feb. 4, 1887; 1 South. Rep. 639. 


197. MASTER AND SERVANT—Carelessness of Foreman. 
—Notification to Employer. Where a servant sues a 
master for injuries caused by carelessness of the fore- 
man, evidence of the foreman’s reputation for skill and 
competency is admissible but not specific acts of care- 
lessness ; if the servant knew of the foreman’s incompe- 
tency, but did not inform the master, he assumed the 
risks therefrom.—Hatt v. May, 8. J. C. Mass., March 17, 
1887; 10 N. E. Rep. 807. 


198. MASTER AND SERVANT—Neglig Rel 
Where a servant sued his master for injuries sustained , 
which the servant alleged were due to the maater’s 
negligence, and the master alleged were due to the neg- 
ligence of a fellow-scrvant, and it appeared that the 
servant, to obtain benefits from a mutual benefit associ- 
ation, had signed a release of the company from all lia- 
bility, it was held that the plaintiff was not entitled to 
recover.—Graft v. Baltimore, etc. R. Co., 8. C. Penn., Feb. 
14, 1887; 8 Atl. Rep. 206. 


199. MECHANIC’S LIEN—Last Item in Account—Mort- 
gages—Priority. Where materials were furnished 
with reasonable continuity and then ceased for eight 
months, the account for the lien will be considered to 
have closed at the end of the first period relative to an 
iutervening mortgagee. Under Iowa law, mortgages in 
good faith, created after the ninety days in which to file 
a lien, will be preferred to such lien subsequently filed, 
which in turn will be preferred to a mortgage filed be- 
fore the ninety days had elapsed.—Gilbert v. Thorp, 8. C. 
Iowa, March 4, 1887; 32 N. W. Rep. 24. 


200. MEXICAN LAND TITLES—Presumption. Acts of 
the congresses of Mexican States, only take effect in 
particular parts of the State when promulgated there. 
It is presumed that an act ofsuch a congress, passed 
March 26, 1834, was not promulgated at a point 200 miles 
distant from the seat of government before April 18, 
1834. and that a testimonio made on that day at that place 
is unaffected byit. An extension of title by commission- 
ers under the act of 1834 as to previous concessions vali- 
dates them.—Gonzales v. Ros’, U. 8. 8. C., March 14, 1887; 7 
8. C. Rep. 705. 


201. MORTGAGE—Agreement to Release—Grantee. 
Where by agreement in a mortgage it is to be released 
as to any part of the property by payment of a stipu- 
lated sum, the mortgagor must release such part to the 
grantee thereof, who tenders him the proper sum.— 
Clark v. Fontain, 8. J. C. Mass., March 23, 1887; 10 N. E. 
Rep. 831. 


202. MORTGAGE — Assignment—Subrogation—Creditor. 
——oOne who takes a mortgage to secure debts due to 
him by the mortgagor, and against liability as surety 
for the mortgagor, can assign the mortgage for a valua- 
ble consideration to athird party, and a judgment cred- 
itor of mortgagor and mortgagee, the latter as surety, 
cannot be subrogated to the rights of the mortgagee, 
nor have the mortgage enforced for his benefit.— Waller 
v. Oglesby, 8. C. Tenn., Jan. 5, 1887; 3S. W. Rep. 504. 


2038. MORTGAGE—What Constitutes—Extinguishment— 
Payment—Promissory Note. ‘An absolute deed, ac- 
companied by a defeasance, is a mortgage, and a mort- 
gage can only be discharged by payment or its release. 
In Maine, a promissory note, given for asimple contract 
debt, is, prima facie, a payment thereof.—Bunker v. Bar- 
ron, 8. J. C. Me., Feb. 5, 1887; 8 Atl. Rep. 253. 


204. MUNICIPALITY—Claim—Scire Facias—Constitution - 
ality. The law, that a writ of scire facias, issued to 
recover a municipal claim, in cities of the first class, 
shall revive the claim for five years, is unconstitu- 
tional, being local.—City of Philadelphiav Pepper, 8. C. 
Penn., Feb. 7, 1887; 8 Atl. Rep. 241. 


205. MUNICIPAL CORPORATION. Under the charter 
of Morganton, N.C.,it is authorized to levy by ordi- 
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nance a tax upon occupations, and such ordinance, 
affixing a penalty to disobedience, constitutes it a crim- 
inal offense, of which the mayor has jurisdiction.—State 
v. Powell, 8. C. N. Car., March 7, 1887; 1 S. E. Rep. 482. 


206. MUNICIPAL CORPORATIONS —De Facto Officers— 
Treasurer—Mandamus. If the treasurer of a munic- 
ipal corporation, having funds, refuses to pay a claim 
allowed by the de facto officers thereof, mandamus will 
lie against him.—State v. Philbrick, 8. C. N. J., Feb. 17, 
1887; 8 Atl. Rep. 122. 





207. MUNICIPAL CORPORATIONS—Election of Officers— 
Deciding Vote. Where the mayor of a city is au- 
thorized to cast the deciding vote in case of a tie in the 
election of officers, his declaration of the result of the 
ballot is sufficient, without the formality of casting his 
vote.—Small v. Orne, 8. J. C. Me., Feb. 5, 1887; 8 Atl. Rep. 
152. 


208. MUNICIPAL CORPORATIONS—Injuries—Notice. 
A notice of injuries received from a defective highway 
has been sufficiently served, under Massachusettes laws, 
on a municipal corporation, when the injured party has 
delivered it to an alderman, who caused the board of 
aldermen to act on it, when the president delivered it in 
the course of business to the clerk.— Wormwood v. City 
of Waltham, 8S. J. C. Mass., March 14, 1887; 10 N. E. Rep. 
800. 


209. MUNICIPAL CORPORATIONS — Ratification —Bonds. 
— Bonds issued by a municipal corporation without 
previous legislative authority to issue them, but ratified 
by an act subsequent to the issue, are valid and binding 
upon the corporation.—Bolles v. Town of Burnfield, U. 8. 
8. C., March 7, 1887; 78. C. Rep. 736. 


210. MUNICIPAL CORPORATIONS — Schools — Bonds— 
Bayoune. The charter of the city of Bayonne does 
not authorize the issue of bonds to enlarge$a school- 
house.—State. v. City of Bayonne, 8. C. N. J., Feb. 17, 1887; 
8 Atl Rep. 114. 











F 211. MUNICIPAL JCORPORATIONS]— Sidewalks — Quarter 
Sessions — Appeal. Under Pennsylvania law, the 
court of quarter sessions has jurisdiction of a grievance 
suffered by a property owner, by an ordinance of the 
burough changing the width of the sidewalk in front of 
his lot; and its final order therein cannot be reviewed by 
this court.—Appeal of Burough of Chartiers,S. C. Penn., 
Jan. 3, 1887; 8 Atl. Rep. 181. 





212. MUNICIPAL CORPORATIONS — Towns — Water Sup- 
ply—Contracts. A contract made at a town meeting 
to supply it with water is valid, though the check-list 
was not used, and though two-thirds of the voters pres- 
ent and voting did not vote for it. Where the payments 
therefor are to be paid out of the annual taxes, it is not 
incurring a debt, under Pub. Stat. Mass. ch. 29§1. The 
town cannot take water from the Dedham Water Com- 
pany without compensation.—Smith v. Dedham, 8. J. C. 
Mass., Feb. 28, 1887; 10 N. E. Rep. 782. 





213. MUNICIPAL CORPORATIONS—Use of Streets—Revo- 
cation of Authority. When a municipality has au- 
thorized a telegraph company to use certain streets, 
and the company has complied with all the conditions 
and has expended money, the authority cannot be re- 
voked.—State v. Mayor of Jersey City, 8. C. N. J. Feb. 17, 
1887 ; 8 Atl. Rep. 123. 


214. MUNICIPAL CORPORATIONS — Use of Streets—Tele- 
graph Companies—Consent. Municipalities cannot 
authorize telegraph companies to put up poles in the 
streets unless their charter gives them such power, 
which is not given to the city of Newark. Such per- 
mission may be given to corporations organized under 
the laws of 1875 and 1880.—State v. Mayor of Newark, 8. C. 
N. J., Feb. 17, 1887; 8 Atl. Rep. 128. 


215. MUNICIPAL CORPORATIONS — Vacation of Streets— 
Compensation. The power of a municipal corpora- 
tion to vacate streets is not restricted by the constitu- 
tional provision requiring compensation to be made 














when private property is taken.—McGee’s Appeal, 8. C. 
Penn., Feb. 7, 1887; 8 Atl. Rep. 287. 


216. MURDER—Indictment—Pleading — Jury — Discre- 
tion—Instruction. An indictment.for murder which 
specifies the time and place of an assault and continues 
“then and there feloniously * * * did strike * * * one 
mortal wound,” alleges sufficiently when and where 
the wound was inflicted. A prisoner need not be ar- 
raigned a second time after a mistrial. It is not error, 
in South Carolina, forthe court to permit a jury trying 
a murder case to separate for the night, if neither the 
State nor the accused objects. If an instruction asked 
for is read over to the jury by the judge, he can ex- 
press his assent to it in his own words.—State v. Stewart, 
8. C. 8. Car., Feb. 16, 1887; 158. E. Rep. 468. 





217. NATIONAL BANK—Increase of Capital—Conditional 
Subscription. A national bank resolved to double 
its capital and offercd the increased stock to the stock- 
holders proportionately, and a stockholder paid in the 
proper amount, taking a receipt on account of subscrip- 
tion to stock. The bank subsequently voted only to in- 
crease its stock by the amount paid in, and so notified 
the comptroller of the currency, who issued the proper 
certificate, the bank failed within a month thereafter. 
Held, that the stockholder could recover the money so 
paid in with interest.—Zaton v. Pacific Nat. Bk., 8. J. C. 
Mass., March 23, 1887; 10 N. E. Rep. 844. 


218. NEGLIGENCE— Contributory — Driver. Where 
the driver of the carriage, in which the plaintiff, a child 
of twelve years, was seated with its mother, was guilty 
of negligence in attempting to cross the track in front 
of alocomotive, the plaintiff cannot recover.—Slater v. 
Burlington, etc. R. Co., 8. C. lowa, March 10, 1887; 32 N. W. 
Rep. 264. 


219. NEGLIGENGE—Cars— Crossing — Ordinance. 
Where a train drawn by a dummy engine stops on the 
wrong side of the street contrary to ordinance, and a 
person crossing behind the train is injured by a train 
coming from the other direction on the other side: Held, 
there was evidenee of negligence by the defendant and 
of none by the plaintiff.—Cumming v. Brooklyn, etc. R. Co 
N. Y, Ct. App., Feb. 8, 1887; 10 N. E. Rep. 855. 











220. NEGLIGENCE—Municipal Corporation—Street Em- 
bankment. When a rider is dragged over an em- 
bankment at the edge of the street by his horse becom- 
ing unmanageable, the city is not responsible, if the 
street and sidewalk were in proper condition.— Hubbell 
v. City of Yonkers, N. Y. Ct. App., March 1, 1887; 10 N. E. 
Rep. 858. 


221. NEGLIGENCE—Proximate Cause — Contributory — 
Defective Road-bed. Where an engineer broke his 
arm in trying to quickly reverse the lever to stop the en- 
gine after it had left the track, it was held that the 
proximate cause of the injury was the defendant’s neg- 
ligence in not keeping its track in order, and that the 
plaintiff did not contribute to his injury, if he acted with 
reasonable skill and prudence.—Knapp v. Sioux City, etc. 
R. Co., 8. C. lowa, March 4, 1887; 32 N. W. Rep. 18. 


222. NUISANCE—Constitutional Law—Legislature. 
The legislature cannot declare, nor authorize a munici- 
pality to declare private residences to be nuisances, be- 
cause they have a tendency to depreciate the property 
of others, or to obstruct their view, or to keep off the 
breeze.— Quinlini v. Bay St. Louis, 8. C. Miss., March 7, 
1887; 1 South. Rep. 625. 














228. NUISANCES—Highway — Injunction. Notwith- 
standing the legal remedies, equity will interpose by in- 
junction against a public nuisance in a proper case, es- 
pecially when the nuisance isof a permanent nature.— 
County Comr’s of Stearris Co. v. St. Cloud, etc. R. Co., 8. C. 
Minn., Feb. 16, 1887; 32 N. W. Rep. 91. 


224. NUISANCE—Ways—Obstruction—User. A right 
to occupy a public way for the completion and mainte- 
nance of a bridge, does not authorize the occupation of 
any part of the way to store lumber that way be useful 
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in making repairs. Long occupation is not a circum- 
stance to show that the act is not a nuisance.—Pittsburg, 
etc. Brige Co. v. Com., 8. C. Penn., Nov. 15, 1887; 8 Atl. Rep. 
217. 


225. PARTITION—Title— Decree of Forclosure—Entry of 
Default. The title may be put in issue in a partition 
suit by a cross-bill. A decree of foreclosure is conclu- 
sive as to the validity of the mortgage. A failure to en- 
ter a default is a mere irregularity.— Wooleny v. Grayson, 
8. C. Ind., March 16, 1887; 10 N. E. Rep. 935. 


226. PARTITION—Voluntary—How Made—Frauds—Stat- 
ute of. In a partition to be bound the parties must 
have taken part therein and have been competent to 
act. The partition must be fully executed and each 
must have received his part, either in kind or by pay- 
ment; it need not be in writing. Whenever a partition 
can be compelled by legal proceedings, the parties may 
make it voluntarily.— Mellon v. Reed, 8. C. Penn., Feb. 7, 
1887 ; 8 Atl. Rep. 227. 


227. PARTNER—Promissory Note—Demand and Notice— 
Waiver after Dissolution. A settling partner after a 
dissolution has power to bind all the partners by a 
waiver of a demand and a notice of a promissory note 
indorsed by them.—Seld v. Att. Jack Nat. Bank, Md. 
Ct. App. Jan. 21, 1887; 8 Atl. Rep. 262. 


228. PARTNERSHIP — Assets—Executor of Deceased. 
A partner is only entitled to his share of the pro- 
ceeds of bonds belonging to the firm, which have been 
sold by the executor of the deceased innocently, and 
the interest thereon.—Bradley v. Brigham, 8. J. C. Mass., 
Feb. 28, 1887; 10 N. E. Rep. 793. 


229, PARTNERSHIPS — Assignment —Chattel Mortgage. 
If two partners agree to make an asignment for 
the benefit of creditors, which one executes, and the 
other, on the same day, without the consent of his part- 
ner, executes a chattel mortgage of the goods to 
secure a preferred creditor of the firm, the assignment 
was held valid, and the chattel mortgage invalid —0s- 
borne v. Barge, U. 8. C. C. (Iowa), January Term, 1887; 29 
Fed. Rep. 725. 


230. PARTNERSHIP—Dissolution—Use of Property. 
Where one partner uses the machinery of the firm after 
its dissolution, a presumption arises that he has pur- 
chased it, and he will be so charged in an accounting.— 
Barclay’s Appeal, 8. C. Penn., Feb. 7, 1887; 8 Atl. Rep. 169. 


21. PATENTS—Infringement—Evidence. In an ac- 
tion for an infringement of a patent evidence may be 
given of other patents, not specified in the answer, for 
the purpose of showing the state of art, but not that of 
showing want of novelty in the patent under considera- 
tion.—Grier v. Welt, U. 8. 8. C., March 7, 1887;7 8. C. Rep. 
718. 


232. PATENT — Infringement — Injunction — Contempt. 
If a corporation infringes a patent its officers may 
be joined in the action against it, and are personally 
subject to injunction and in proper cases to proceed- 
ings for contempt, even if they have left the infringing 
company and have subsequently infringed the patent 
when acting for another company.—Jowa, etc. Co. v. 
Southern, etc. Co., U. 8. C. C. (Mo.), March 16, 1887; 30 Fed. 
Rep. 123. 


233. PATENTS — License — Infringement—Sulky Plows. 
-A licensee, to make and sell a patented article, can- 
not terminate his license without the consent of the 
licensor. Patent No. 154,293, for sulky plows, held to be 
infringed by defendant.—Sterling v. St. Paul, etc. Works, 
U. 8. C. C. (Minn.), Feb. 8, 1887; 29 Fed. Rep. 790. 


234. PATENTS — Paper Bags — Infringement. Re- 
issued patent No. 9,202, for making paper bags, held not 
to have been infringed by the defendant.—Zastern, etc. 
Co. v. Standard, etc. Co., U. 8. C. C. (Mass.), Jan. 26, 1887; 
29 Fed. Rep. 787. 


235. Prtor— Columbia River. 






































Washington Terri- 


tory, as well as the State of Oregon, have, until congress 
shall prescribe rules on the subject, the power the li- 





cense pilots for the Columbia river. A Washington pi- 
lot has a right to tender his services to a vessel, and, 
upon refusal, to demand half pilotage. His deficiencies 
in equipments, etc., cannot be inquired into in an action 
to recover such demand, but is a matter for the author- 
ities that issues is warrant.—The Alcalde, U. 8. D. C. 
(Oreg.), March 1, 1887; 30 Fed. Rep. 133. 


236. PLEADINGS — Assumpsit — Common Counts.—— 
Where an express contract was made, but it is fully per- 
formed, and only the money remains to be paid over, 
the plaintiff may sue on the common courts in ussumpsit. 
—Jones v. King, 8. C. Ala., Feb. 22, 1887; 1 South. Rep. 
591. 


237. PLEADINGS—Negligence—Death—Foreign Admin- 
istrator. There is no special form of action, under 
the Illinois law, for a suit for causing a death, and the 
ordinary rules of pleading apply if an action of trespass 
is broughttherefor. The right of suit of a foreign ad- 
ministrator, if put in issue by proper plea, may be 
proved by an examined copy of his letters.—Union, etc. 
R. Co. v. Shacklet, 8. C. Tl., Jan. 25, 1887; 10 N. E. Rep. 
896. 


238. PRACTICE —Appeal — Amount Involved. The 
amount in dispute is the highest amount for which the 
court can render judgment under the petition.—Forstall 
v. Lasche, 8.§C. La., March 7, 1887; 1 South. Rep. 650. 


239. PRACTICE—Appeal—Amount Involved—Test Case. 
——Where a number of judgments go against a party 
by agreement on a test case, he cannot appeal, when no 
judgment amounts to $2,000, though they together ex- 
celled that sum, by a suit in nullity, or otherwise.—Mar- 
shall v. Holmes, 8. C. La., March 7, 1887; 1 South. Rep. 610 


240. PRACTICE—Appearance—Order by Consent. 
An order of court, made by consent of the parties, oper- 
ates as their appearance, if they had not appeared be- 
fore.—Auspach v. Ferguson, 8.C. Iowa, March 8, 1887; 32 
N. W. Rep. 249. 


241. PRACITCE — Bill of Exceptions — Signing after 
Term. Where the party does not except toa decis- 
ion of the court at the time, and no order extending 
the time of filing the bill of exceptions having been 
made, such exceptions contained in a bill filed at a sub- 
sequent term cannot be considered.—State v. Leach, 8. C. 
Iowa, March 4, 1887; 32 NN. W. Rep. 27. 


242. PRACTICE—Change of Venue—Referee’s Minutes— 
Improper Evidence. It is too late to ask for a 
change of venue after a case has been referred to a ref- 
eree and he has madethis report. Changes in a ref- 
eree’s minutes should be made right by motion for that 
purpose. The admission of improper evidence by a 
referee is no ground for areversal, if there is sufficient 
valid evidence to sustain his finding.—Duffy v. Hicky, 8. 
C. Wis., March 1, 1887; 32 N. W. Rep. 54. 


23. PRACTICE—Joint Assignment of Error — Record— 
Bill of Excepiions. A joint assignment of error must 
be good as to all who join in it, or it will be good as to 
none. A duly certified record imports absolute verity. 
A general statement, that a bill of exceptions was pre- 
sented within the time allowed, cannot make it a part 
of the record, when the date of the judge’s signature 
proves differently.—Orton v. Tilden, 8. C.Ind., March 15. 
1887 ; 10 N. E. Rep. 936. 




















244. PRACTICE—Negligence — Contributory — Instruc- 
tions. In a case for negligence, the defendant is en- 
titled to an instruction as to plaintiff's contributory 
negligence, with specific reference to the facts on which 
he relies.—Philadelphia, etc. R. Co. v. State, Md. Ct. App., 
Jan. 28, 1887; 8 Atl. Rep. 272. 


25. PRACTICE — New Trial — Newly-discovered Evi- 
dence—Diligence— Pleadings. A new trial may be 
granted for newly-discovered evidence of a distinct and 
independent fact ; the petition must show diligence, and 
that the evidence was not discovered during the term 
in which judgment was rendered.—Blackburn v. Crowder, 
8. C. Ind., March 15, 1887; 10 N. E. Rep. 983. 
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246. PRACTICE—Promissory Note—Defense — Affidavit. 
The plaintiff cannot take judgment for want of a 
sufficient affidavit of defense, when the defendant files 
an affidavit, showing that the note in suit was obtained 
from him by threats and without any consideration.— 
Donaldson v. Woodward, 8. C. Penn., Feb. 14, 1887; 8 Atl. 
Rep. 192. 


247. PRACTICE — Receiver — Notice— Money Received. 
The appointment of a receiver in the foreclosure 
of a mortgage without notice to the defendant is void, 
and money received by him may be recovered by the 
party entitled to it in an action for money had and 
received for the use of the plaintiff.—Johnson v. Powers, 
8. C. Neb., Feb. 29, 1887; 32 N. W. Rep. 62. 


48. PRACTICE — Summons — Foreign Service.: 
Where the party admits service by indorsement, in 
which he states his residence to be in a foreign State, 
such service gives jurisdiction, and an affidavit of non- 
residence is unnecessary.—Cheney v. Harding, 8. C. Neb., 
Feb. 24, 1887; 32 N. W. Rep. 64. 


249. PRACTICE—Trial—Election between Causes—Wit- 
ness—Party Deceased. A motion at the trial to com- 
pel the plaintiff to elect between several alleged causes 
of action is addressed to the discretion of the court. 
Proof of admission by the defendant of a liability to the 
estate does not authorize the defendant to testify con- 
cerning conversations with, or admissions of, the de- 
ceased party.— Rhodes v. Pray, 8. C. Minn., Feb. 4, 1887; 32 
N. W. Rep. 86. 


250. PRINCIPAL AND AGENT—Refusal to Correct Deed— 
Rescission of Contract. An agent bought land for 
his principal, paying part of the price with the latter’s 
money. He afterwards conveyed the land to the prin- 
cipal, who went into possession, but made a mistake in 
the principal’s name, which he afterwards refused to 
correct. Held, that the principal was absolved from 
further payments, and could recover from the agent 
the money already paid.—Nothe v. Nomer, 8. C. Conn., 
June 18, 1887; 8 Atl. Rep. 134. 


251. PROMISSORY NoTE—Consideration—Debt of De- 
ceased Husband. The promissory note of a wife, 
given in payment of a debt of her deceased husband, is 
binding, though she was not bound to pay her hus- 
band’s debt and though no administration had then 
been taken out on his estate.—Carpenter v. Page, 8. J. C. 
Mass., March 23, 1887; 10 N E. Rep. 853. 


252. RAILROAD — Construction — Lien —Mortgage—Ap- 
peal, Railroad bonds secured by mortgage, issued 
for the purpose of constructing and extending the road, 
constitute, in the hands of an assignee, for value and in 
good faith, a first lien on the road as against persons 
holding unsecured construction claims. After a decree 
declaring, in general, construction claims to be superior 
to the lien of a mortgage, another decree more specific 
in its terms, setting out who are the holders of such pre- 
ferred claims, the other party may appeal from the lat 
ter without appealing from the former decree.—Porter 
v. Pittsburg, etc. Co., U.S. 8. C., March 21, 1887; 7S. C. Rep. 
7Al. 


258. RAILROADS—Crossing Gravel Roads—Highways— 
Damage. A railroad cannot cross a gravel road be- 
longing to a private company, and this applies to a 
highway occupied by a gravel company,in accordance 
with an order of the county board. If a railroad does 
not take proceedings to condemn nor tender compensa- 
tion, a cause of action exists for crossing the road re- 
gardless of the amount of damage.—IJndianapolis, etc. Co. 
v. Belt R. Co., 8. C. Ind., March 8, 1887; 1@ N. E. Rep. 923. 


254. RAILWAYS — Horse — Commutation Check. 
When a commutation check is issued on a horse rail- 
way, which provides that it is not to be used over the 
same road or one parallel thereto between two points, it 
cannot be used on another road to return to the start- 
ing point.—Cronin v. Highland St. R. Co., 8. J. C. Mass., 
March 23, 1887; 10 N. E. Rep. 833. 


255. REDEMPTION—Execution Sale. 
































The statutory 





right of a judgment debtor, to redeem his land sold 
upon execution, cannot be reached by another creditor 
who might himself redeem. The debtor may either re- 
deem or assign his equity of redemption, regardless of a 
bill by such creditor to subject his equity of redemp- 
tion. One who holds land sold at execution sale, either 
as purchaser or redemptioner, holds it subject to be re- 
deemed from him by any other judgment creditor for 
the amount he has paid, unless he advances his bid 
within the prescribed statutory period, to an amount 
not exceeding that of his debt.—Ewing v Cook, 8. C. 
Tenn., Jan. 14, 1887; 3S. W. Rep. 507. * 


256. RELEASE—Principal Debtor—Grantee. Where 
A conveys mortgaged lands to B, and B by paying off 
the mortgage is to have a right of action against A, a re- 
lease by the mortgagee of A from all liability releases 
the land from the mortgage. When the grantee of 
mortgaged lands with covenants releases his grantor, 
he, if he pays off the mortgage debt, can hold his 
grantor therefor in the absence of a contract to the con- 
trary.—Murray v. Fox, N. Y. Ct. App., March 1, 1887; 10 N. 
E. Rep. 864. 








257. REMOVAL OF CAUSES— Delay—Statute. If, on 
account of extension of time to answer,a trial of the 
cause cannot be had at the proper term of the court, a 
petition to remove the cause may be filed at the next 
term and will be in time.— Winberg v. Berkley, etc. Co., U. 
8. C. C. (N. Y.), 1887; 29 Fed. Rep. 721. 


258. SALE — Delivery — Title—Trustee—P urchase. 
Where ties are delivered under a contract on a railroad 
track, part of the price to be paid monthly and the bal- 
ance after inspection and classification, the title does 
not pass on the delivery; in such case, a purchase by a 
director of the railroad of such ties is not void, but 
voidable, and a creditor of the company cannot levy on 
them.—Cornell v. Clark, N. Y. Ct. App., March 1, 1887; 10 
N. E. Rep. 888. 


259. SALVAGE —Unnecessary Assistance.— One who 
intending to assist a vessel in distress attempts to do so 
but fails to arrive until too late to render any aid, is not 
entitled to any compensation as a salvor. His assist- 
ance, although unnecessary, having been rendered, the 
costs of the action in which he failed are divided.— Boyle 
v. The Bessarabia, U. 8. D. C, (8S. Car.), Feb. 3, 1887; 29 Fed. 
Rep. 878. 

260. SLANDER— Exemplary Damages — Wealth of De- 
fendant. Evidence of the wealth of the defendant, 
in an action of slander, is inadmissable for the purpose 
of increasing the vindictive damages.— Reeves v. Winn, 8. 
C. N. Car., March 3, 1887; 1 8. E. Rep. 448. 


261. STATE — Claim Against—Superior Courts—Pauper 
Labor. A superior court has jurisdiction of claims 
against the State, where the State agreed to pay money, 
not where it agreed to furnish pauper labor, which it 
could not furnish.— Wesson v. Com., 8. J. C. Mass., Feb. 26, 
1887; 10 N. E. Rep. 762. 


262. TAXATION—Assessment—Increase. The town- 
ship committee can increase the assessor’s valuation of 
real estate without notice to the owner.—State v. Bonnel, 
8. C. N. J., Feb. 17, 1887; 8 Atl. Bep. 116. 


263. TAXATION—Assessment and Levy — Board of Su- 
pervisors—Sale. The board of supervisors cannot 
delegate to another the computation and entry on the 
roll of the amount to be levied. A Sale of land for the 
taxes of several years, some of which are void, is an ex- 
cess of jurisdiction, and the deed therefor is void.—Peo- 
ple v. Hagadorn,N. Y. Ct. App., March 1, 1887; 10 N. E. 
Rep. 891. 

264. TAXATION—Delivery of Assessment Roll — Notice. 
A delay of twenty days in delivery in the assess- 
ment roll, and a failure to give the required notice of 
such delivery, will not vitiate the tax assessment.—Peo- 
ple v. Assessors of Wilson § Somerset, N. Y. Ct. App., March 
1, 1887; 10 N. E. Rep. 871. 


265. TAXATION—Mortgagees— Life Interest— Non-resi- 
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dents. Parties entitled to certain sums of money, 
payableon the death of the life-tenant, should be as- 
sessed thereon according to the present value of such 
interest, calculating the expectation of life of the life- 
tenant, but they should not be assessed if they are non- 
residents.—State v. Vansycle, 8. C. N. J., Feb. 17, 1887; 8 
Atl. Rep. 120. 


266. TENANTS IN COMMON—Rents and Profits — Dispute 
About Title. A tenant in common may maintain -in 
debitatus assumpsit against his co-tenant, who has re- 
ceived more than hfs share of the rents and profits. A 
dispute by the defendant concerning the title will not 
defeat the action, if the plaintiff was an owner in the 
estate and was not then disseized.— Hudson v. Coe, 8. J.C. 
Maine, Feb. 5, 1887; 8 Atl. Rep. 249. 


267. Towns—Division—Right to Funds Where the 
trustee of a new town, taken from an old, is proceeding 
to obtain its proportion of the funds, which had ac- 
crued for taxes, the trustee ofthe old town is not en- 
titled to be made a party defendant.— Towle v. State, 8. C. 
Ind., March 16, 1887; 10 N. E. Rep. 941. 


268. Towns—Vacation of the Flat — Jurisdiction, 
Under the Iowa law, allowing proprietors to vacate un- 
der certain circumstances a town plat, the owners of the 
land are referred to. Such vacation does not effect the 
authority of the corporation, which has already at- 
tached, over the ground.—McGrew v. Town of Lettsville, 
8S. C. lowa. March 9, 1887; 32 N. W. Rep. 252. 


269. TRADE-MARK— Brands of Bottles — Appeal. 
Under the New Jersey actfor the protection of bottles 
of mineral waters, etc., an appeal lies to the quarter 
sessions—State v. Froehlich,8. C.N. J., Feb. 17, 1887;8 Atl. 
Rep. 283. 


270. Usuny— Mortgage — Assignment — Equity. A 
mortgage securing negotiable paper is not protected 
from the avoiding affects of usury, under Minnesota 
law. One seeking the cancellation of usurious securi- 
ties should offer to pay the real amount of his debt with 
interest.—Scott v. Austin, 8. C. Minn., March 1, 1887; 32 N. 
W. Rep. 89, 

271. UsuRy—When Defeated. If usury can by any 
means be discovered, the court will refuse to compel its 
payment.—Hartranft v. Uhlinger, 8. C. Penn., Feb. 7, 1887; 
8 Atl. Rep. 244. 


272. Usury—Who can Plead. The grantor of a 
mortgagor, who assumes the payment of a mortgage, 
cannot plead usury; that defense is personal to the 
debtor.—Sullivan Sav. Inst. v. Copeland, 8. C. lowa, March 
5, 1887; 32 N. W. Rep. 95. 


273. WATER-RIGHTS —Construction of Sewer— Well. 
Where a town lawfully constructs a sewer, which 
causes a well on land some distance off to go dry, the 
town is liable for damages, the well being supplied by 
percolations through the soil—Trowbridge v. Town of 
Brookline, 8. J. C. Mass., Feb. 26, 1887; 10 N. E. Rep. 796. 





























274. WILL — Dower — Election. 
elected to abide by the will the day after its probate, but 
dissented therefrom within the time allowed, held, 
that her dissent was valid, it being possible to adminis- 
ter the estate as though she had never assented.— York- 
ly v. Stimson, 8. C. N. Car., March 7, 1887; 18. E. Rep. 452. 


275. WiLL—Income—Issue. The court will not free 
a fund from a charge provided for the children of a 
woman, because she is 53 years old, unmarried and 
without children.— Towle v. Delano, 8. J. C., Mass., Feb. 
25, 1887; 10 N. E. Rep. 769. 





276. WILL—Legacy—Change of Investment. Where 
bonds left by will as a legacy are paid before the death 
of the testator, the legatee is entitled to their proceeds 
as re-invested, and to the proceeds not re-invested 
with interest thereon, from the time when the testator 
could have re-invested them.— McCully v. Peel, N. J. Ct. 
Ch., Feb. 28, 1887; 8 Atl. Rep. 286. 


277. WILL — Legacy — Demonstrative or Specific. 
Whether a legacy is demonstrative or specific must be 








Where a widow, 





determined by the intent as shown by the will. If itis 
demonstrative it must be paid, regardless of the fund 
out of which it was to come.—Stevens v. Fisher, 8. J.C. 
Mass., Feb. 25, 1887; 10 N. E. Rep. 803. 


278. WILL—Legacy—Next of Kin. A legacy, to go to 
the next of kin in case of death of the legatee before the 
the testator, will go to the legatee’s brother, to the ex- 
clusion of the children of a deceased brother.—Swazey v. 
Jaques, 8. J. C. Mass., Feb. 26, 1887; 10 N. E. Rep. 758. 


279. WITNESS—Decedent — Partnership. Where a 
judgment was rendered in favor of an executor against 
a partnership, and upon appeal by one partner was 
reversed and remanded, the partner against whom the 
judgment stands, and who did not appeal, cannot tes- 
tify in favor of his co-partner as to transactions with 
the testator of plaintiff in his life-time.— Worthington v. 
Miller, Ky. Ct. App., March 8, 1887; 3S. W. Rep. 532. 


280. WITNESS — Interest — Deveased Party —Maryland 
Act. Where a trustee to carry out a will, files a suit 
to have the estate subrogated to the rights of a mort- 
gagee, which suit is against the widow of the morgagor, 
a sister of the testatrix, who was a sister of the mort- 
gagor, is a competent witness, under the Maryland law, 
—Robertson v. Mowell, Md. Ct. App., Feb. 4, 1887; 8 Atl. 
Rep. 273. 




















CORRESPONDENCE. 


APRIL 26, 1887. 

Mr. EDITOR: Perhaps the most remarkable act ever 
passed by congress, in respect of crudity and inco- 
herence of language, is the late act modifying the 
jurisdiction of the federal courts, approved March 3, 
1887. It is difficult to believe that it could have been 
written by any one having a tolerable knowledge of 
the English language and who was duly sober; and it 
is inconceivable that it should have got through the 
judiciary committees of both houses, and should have 
passed in its present shape. In some copies the proof- 
reader has made various changes in the interest of 
grammar and good spelling, but the compared copy is 
a valuable addition to ‘“‘English as she is wrote.” 

Thus, whenever the word “controversy” should be 
used, it is spelled “controversary.” 

Punctuation seems to be something of which the 
author was even more ignorant than of orthography. 

But the grand piece de resistance is to be found in 
the penultimate clause of the first section, where the 
writer gave full scope to his natural genius. It reads 
as follows: 

“But where the jurisdiction is founded only on the 
fact that the action is between citizens of different 
States, suit shall be brought only in the district of the 
residence of the defendant; nor shall any circuit or 
district court have cognizance of any suit, except upon 
foreign bills of exchange, to recover THE CON- 
TENTS (!) of any PROMISSORY (!) note or other 
chose in action in favor of any assignee, or of any sub- 
sequent holder of such instrument be payable to 
bearer and be not made by any corporation, unless 
such suit meght have been prosecuted in such court to 
recover the SAID CONTENTS (!) if no assignment or 
transfer had been made!” 

It is to be hoped that your compositor will not lay 
profane bands on this gem. 

But what does it mean? I have asked several dis- 
tinguished jurists, who all seem to be as completely in 
the dark as I am; and I am as to that matter in a state 
of very dark eclipse. Ob, ghost of Dwarris, where 
art thou? OBSCURATUS. 
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On the same subject another learned friend writes 
as follows: 

TO THE EDITOR OF THE CENTRAL LAW JOURNAL: 
Sir.—The recent act of congress, regulating the re- 
moval of causes from State courts to federal courts, 
was evidently designed to accomplish two objects: to 
raise the money limit from $500 to $2,000, and to re- 
strict the right of removal to defendants, denying it to 
plaintiffs who had chosen their own forum. If the 
tramer of the bill had said this, in plain words, and 
then stopped, it might not have been unsatisfactory. 
But unfortunately he saw a good opportunity to doa 
little tinkering on the general subject. And the re- 
sult is (in several places) a hopeless jumble of contra- 
dictory or meaningless phrases. It is much to be 
regretted that the law on this important topic, after 
having become pretty well settled, should be again 
stirred to its depths by ill-advised legislation such 
as this, and especially to be deplored that the 
overworked federal judges should be driven to the 
interpretation of such an enigmatic statute. But it is, 
I believe, a recognized rule of construction that the 
language of a statute will not be taken in its literal 
import if such a reading would result in absurdity. 

LEGIST. 








QUERIES AND ANSWERS.* 





| Correspondents are requested to draw up their answers n 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.] 


QUERIES. 


Query No. 23. A dies intestate, leaving widow and 
three minor children, real estate valued at $3,200, and 
personal property. B, the administrator, sells the 
personal property and pays funeral expenses, etc., 
leaving balance in his hands of $3.15. C proves up his 
claim against the estate in the amount of $800. B 
makes final settlement, and asks for his discharge. 
Probate court approves final settlement and discharges 
the administrator. C brings action on administrator’s 
bond for $800, alleging a breach that the administrator 
did not petition the court to sell the real estate, and 
that he did not sell the real estate to pay plaintiff’s 
claim. Nocharge of fraud is made, but B in good 
faith acted on the advice of an ignorant attorney. Has 
B a remedy? MISSOURI. 


Query No. 24.—In action of claim and delivery, in 
which sheriff was not required to take the chattels 
prior to judgment, B, the plaintiff, recovers judgment 
for possession of 400 head of hogs, sued for from 
defendant, and in case delivery thereof cannot be had 
to have and recover of defendant the sum of $1,600, 
the value thereof, at the rate of $4.00 per head, and 
costs. Writ of execution is issued thereon and sheriff 
takes and delivers 96 head of hogs to plaintiff, who 
accepts the same. The sheriff credits defendant with 
96 hogs at $4.00 per head, and then levies on property 
of defendant to make balance of judgment for money, 
and threatens sale thereof. Defendant then applies 

. to the court, on due notice to plaintiff upon affidavits 
showing proceedings of sheriff, and asks the court for 
an order that the judgment for $1,600 in money be 
wholly satisfied, by reason of the delivery and accept- 





ance by plaintiff of said 96 hogs. This motion was 
denied. Is it right? Did not plaintiff by electing to 
take less hogs than judgment called for waive the 
right to have any part of the $1,600? The writ of exe- 
cution required the sheriff to deliver 400 hogs, not a 
part of 400, and in case he could not do so, it then 
commanded him to make the value $1,600 by levy and 
sale, etc. Can he execute partly both these require- 
ments without consent of defendant? Cite authori- 
ties. C. R. G. 





QUERIES ANSWERED. 


Query No. 5 [23 Cent. L. J. 46].—In Iowa, at a sale 
of school land, A purchased 80 acres, and on paying 
one-third in cash, received from the county auditor 
a contract for a deed. A assigns his contract to B, but 
A’s wife does not sign the contract of assignment. 
The land was never occupied by A as a homestead. 
Can A’s wife claim and have assigned to her dower on 
the death of A, or will the mere assignment of the 
school land contract by A cut off her dower interest? 
Cite authorities. R. F. M. 


Answer. In a case somewhat similar, it was held 
that, if the heirs sought to complete the contract of 
purchise, the wife might be let into her dower by pay- 
ing her proportion of the cost; but she could not as- 
sert a claim for dower against the vendor, or those oc- 
cupying his position, in a contract not performed. 
Barnes v. Gay, 7 Iowa, 26. A’s wife therefore cannot 
ask for an assignment of dower. B.J. 





Query No. 8 [28 Cent. L. J.70].—Suit on note. An- 
swer of payment; to sustain which the defendant tes- 
tifies to the fact of the payment, with the attendant 
circumstances, and, over the objection of the plaintiff, 
testifies that he«knows the payment was made, be- 
cause he sold a horse on the same day to A, and thus 
got the money with which the payment was made. 
He then offers to prove by A, as an independent fact, 
the sale of the horse, and the payment to him ofa 
certain sum of money for the horse by A. Can such 
evidence be received over the objection of the plaintiff? 

. ow,” 


Answer. Evidence must be confined to the point in 
issue. The evidence offered would only tend to prove 
defendant’s credibility, which has not been assailed. 
It is irrelevant and inadmissible. S. S. M. 





Query No. 9 [23 Cent. L. J. 70].—A farmer having a 
large quantity of stock, advertised them for sale at 
public auction. Nothing was said in the advertise- 
ment about how the stock would be sold, other than 
that they would be sold at public auction, on the day 
named, and upon a credit of nine months. At the sale 
a fine mare, which had been recently bred to a fine 
horse, upon the insurance plan, Was offered for sale. 
The owner of the horse was present, and it was agreed 
between him and the farmer that the mare might be 
put up for sale with the understanding that, if she 
proved to be with foal, and hada colt, that the pur- 
chaser should pay for the season of the mare to the 
horse. This agreement was publicly proclaimed by 
the auctioneer when the mare was put up for sale, and 
it was stated by him that she was to be sold upon the 
condition that the purchaser should pay the owner of 
the horse for the season if the mare should have a colt. 
The mare was sold, and the purchaser executed his 
note to the farmer for the amount of his bid. The 
mare proved to be with foal, and had a fine colt. The 
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owner of the horse then went to the purchaser of the 
mare, and demanded his pay for the season of the 
mare to the horse. The purchaser refused to pay the 
same, claiming that he was not close to the auctioneer 
when the mare was put up for sale, and didn’t hear 
the statement made by him, and never knew such a 
statement was made. Upon this state of facts can the 
owner of the horse recover? Please cite authorities. 
SUBSCRIBER. 


Answer. The contract of purchase is closed so soon 
as the hammer is down, the auctioneer having made 
an offer, which the bidder accepted. 1 Benj. on Sales, 
§ 42. The auctioneer is also the agent of seller and 
purchaser to sign for both parties the memorandum 
of the terms of sale necessary by the statute of frauds. 
Idem. §§ 268, 270. If the notice was given, which is a 
question of evidence, the purchaser is bound by it. 
The law would not tolerate such a plea, especially 
when made for the first time months after tne sale. 

M. 





Query No. 12. [28 Cent. L. J. 95]. A lease for a 
store-room made for one year, contains the following 
covenant: “And that the party of the second part 
shall have the privilege of leasing the above described 
premises for two more years, after the expiration of 
this lease, at the same rate per annum.” After the 
year for which the lease was made, the lessee keeps 
the premises for ten months, pays the same rent per 
month, and in manner as described in said written 
lease. The tenant now leaves the premises. Can the 
landlord hold him for the two years’ rent? Is not the 
keeping of the premises for ten months and paying in 
accordance with the terms of the lease, a ratification 
on the tenant’s part and a contract for two years’ 
more leasing? Or does the case come within the stat- 
ute of frauds?. Cite authorities. G. & F. 


Answer. The tenant is bound for the two additional 
years. 1 Taylor’s Land. & Ten. (8 Ed.) § 332, with 
note and cases cited. B. J. 








RECENT PUBLICATIONS. 





A TREATISE ON THE LAW OF WILLS. By James 
Schouler, Lecturer at Boston University Law 
School, and Author of Treatises on ‘“Executors 
and Administrators,” “Domestic Relations,’ etc. 
Boston: Charles C. Soule, Law Bookseller and 
Publisher. 1887. 


The author of this work is well and favorably 
known to the profession by his former books, 
which are fully recognized as standard and sterling 
works on the subjects of which they respectively 
treat. To one of these, his treatise on Executors and 
Administrators, this volume is intended as a com- 
panion, and although in order of time it should have 
preceded the former work, as there must needs bea 
will before there can be an executor, the variance is 
immaterial, as both have the root of the matter in 
them. The author treats the subject from an inde- 
pendent standpoint, protesting very properly against 
the practice of ‘‘parcelling out our excellent American 
jurisprudence to hang in foot-notes upon the random 
hooks of any English treatise.”” The division which 
the author has made of his subject is methodical and 
judicious; the book is composed of six parts, besides 
an appendix containing the text of a number of lead- 





ing sfatutes on the subject of wills, English and 
American. 

The first part is, of course, introductory, and in- 
cludes only a single chapter, treating of the nature 
and origin of testamentary disposition; the second, in 
ten chapters, is devoted to the’ most important and 
critical branch of the whole subject, testamentary 
capacity, of course including the discussion of every 
variety of disability, infancy, marriage, insanity in 
all its varieties, undue influences, fraud and mistake. 
The fhird part, in four chapters, treats of the execu- 
tion of a will, of nuncupative and written wills, of 
signature and attestation. 

The fourth part consists of three chapters, treating 
respectively the revocation, the alteration and the 
republication of wills; in the fifth, in a single chapter, 
the author considers the subject of wills made upon a 
valuable consideration, joint and mutual wills; and in 
the sixth is very fully treated what is, perhaps, that 
which most frequently exercises the acumen of the 
bench and the bar, the construction of wills. 

The whole work bears unmistakable evidences of 
systematic, laborious and exhaustive investigation of 
the subject, and its ripe results are placed before the 
reader, admirably arranged, and delineated in a singu- 
larly lucid style. The author has adopted the very 
excellent and prevalent practice of subdividing the 
matter of his work into short sections with descriptive 
head-notes, numbered consecutively throughout the 
book, and to these sections the figures of the index 
refer. In this respect, and in the systematic arrange- 
ment of the matter of the work generally, the author 
has left nothing to be desired. And taken altogether, 
the volume before us is assuredly one of the most 
valuable additions to legal literature that has been 
made for many years. It is well printed and well 
bound, and in every respect creditable to the pub- 
lisher. 








JETSAM AND FLOTSAM. 





A Manx TRIAL:—In a lately published tale, “Green 
Hills by the Sea,” the scene of which is laid in the Isle 
of Man, a strange Manx custom is described. It ap- 
pears that up to 1845, and perhaps still, in a capital 
trial the bishop and archdeacon were required to ap- 
pear upon the bench. The question put to the jury 
was, not asin England, “guilty or not guilty,” but 
‘May the man of the chanccl continue to sit?” The 
answer was a plain “yes” or “‘no.” In the latter case 
the departure of the clergy was followed by a sentence 
of death. 


JUSTICE BRAMWELL, when attempting to be clear, 
was at times rather perplexing. ‘‘My good woman,” 
he would say to a witness, “‘you must give an answer 
in the fewest possible words of which you are capable, 
to the plain and simple question whether, when you 
were crossing the street with the baby on your arm, 
and the omnibus was coming down on the right side 
and the cab on the left side, and the brougham was 
trying to pass the omnibus, you saw the plaintiff be- 
tween the brougham and the cab, or between the 
omnibus and the cab, or whether and when you saw 
him at all, and whether or not the near brougham, cab 
and omnibus, or either, or any two, and which of them 
respectively—or how was it?” 








